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34-13395 Extension of the Comment Period on 
Proposed Amendments to Section 
240.12a-5 [File No. S7-670 - Comment 
Period Expires April 1, 1977] 

34-13401 Letter Regarding Commencement of 





Pilot Programs in Put Options Trading. 


RULES 


The following releages> felate,.to, self-regulatory 
organization rulgpropOsals-and /er adoptions: 


{ 









AMENDMENTS TO RULES OF PRAC- 
TICE GOVERNING INCORPORATION 
BY REFERENCE OF ALL DOCU- 
MENTS FILED WITH THE COMMIS- 
SION. [Effective date: July 1, 1977]... 
33-5819 ADOPTION OF RULES GOVERNING 
COMMISSION RECORDS AND IN- 
FORMATION WHICH PRESCRIBE 
FORMAL REQUIREMENTS FOR THE 
RETENTION OF RECORDS AND 
FILINGS MADE WITH THE COM- 
oe 5 SR Nate tgp I IA Hep 2 
34-13388 PROPOSED RULES ON SECTION 
11(a) OF THE SECURITIES EX- 
CHANGE ACT OF 1934 RE: TRANS- 
ACTIONS BY EXCHANGE MEMBERS 
[File No. S7-613 - Comment Period 
Expires May 15, 1977)... -. 7 cen 

34-13396 REPORTING BY INSTITUTIONAL 
INVESTMENT MANAGERS OF IN- 
FORMATION WITH RESPECT TO 
ACCOUNTS OVER WHICH INVEST- 
MENT DISCRETION IS EXERCISED. 
PROPOSED RULE AND FORM [File 
No. S7-687 - Comment Period Expires 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 5818/ March 18, 1977 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13393/ March 18, 1977 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19945/ March 18, 1977 


TRUST INDENTURE ACT OF 1939 
Release No. 460/ March 18, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9682/ March 18, 1977 


INVESTMENT ADVISORS ACT OF 1940 
Release No. 578/ March 18, 1977 


Amendments to Rules of Practice’ and Recission 
of Related Rule Classifying Basic Documents 


AGENCY: Securities and Exchange Commission. 
ACTION: Final Rules. 


SUMMARY: These rules govern incorporation by 
reference of all documents filed with the Securities 
and Exchange Commission. 


EFFECTIVE DATE: July 1, 1977. 


FOR FURTHER INFORMATION CONTACT: Charles A. 
Moore, Records Officer, Securities and Exchange Com- 
mission, Washington, D.C. 20549. (202-523-5550). 


SUPPLEMENTARY INFORMATION: On May 21, 1976, 
a Notice of Proposed Rule Making was published 
in the FEDERAL REGISTER (41 FR 21796), stating 
that the Securities and Exchange Commission was 
considering amending its rules relating to incorporation 
by reference of documents previously filed with the 
Commission and the treatment of basic documents. 
The Commission determined that the cost of storing 
the originals of all documents filed with it outweighs 
the usefulness to the Commission and to the public 
of many, if not most, of these records. These proposals 
(1) provided that no document may be incorporated by 
reference more than 3 years after it was filed unless it is 
a basic document as newly defined in the Rule; (2) 
permitted a person to designate as a basic document 
one which was filed with the Commission not more 
than 10 years before the date of designation and which 
can reasonably be expected to be incorporated by 
reference in a later file; (3) provided that no document 
may be incorporated by reference in a current filing if 
the basic document was filed with the Commission 
more than 20 years prior to a current file; and (4) 
prohibited the incorporation by reference of a document 
which itself incorporates another document by refer- 
ence. The Commission also proposed to rescind 
Securities Exchange Act Rule 12b-34 which, among 
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other things, classifies certain categories of documents 
as basic documents. 





Interested persons were afforded an opportunity to 
participate in the proposed rule making through the 
submission of written comments. 


Public Comments 


The Commission received 40 letters of comment in 
response to its proposal. In addition to the commenters 
who wrote simply to express support of the Commis- 
sion’s efforts to modernize and clarify its records 
procedures, certain commenters articulated serious 
concerns about various aspects of the proposal. 


In the main, the serious concerns dealt with the belief 
that the proposed rule changes would place significant 
financial and administrative burdens on registrants if 
the Commission arbitrarily destroyed certain documents 
which were filed previously and required registrants to 
refile such documents. Certain registrants pointed out, 
for example, that they no longer have or no longer 
have readily available many of the documents that 
are regularly incorporated by reference in a current 
filing. Commenters also pointed out that they often 
incorporate by reference in a current filing certain 
long-term legal documents which may continue in 
effect for longer terms than the 20-year retention period 
contemplated by the proposal. 


On review and further consideration of its proposal, 
the Commission has determined not to destroy docu- 
ments without first giving registrants ample notice and 
permitting them to obtain from the Commission any 
documents they may need before the scheduled 
destruction deadline. In this connection, the Commis- 
sion urges registrants to obtain from the Commission 
copies of any specific documents that may be useful 
to the registrant in a future filing if such document 
is likely to be destroyed in accordance with the 
Commission's records control schedule. The Commis- 
sion believes, however, that most of the documents 
that are likely to be incorporated by reference are 
those documents that are contained in a registration 
statement. Under the adopted rule, documents con- 
tained in a registration statement will not be destroyed 
until 10 years after the registrant is no longer required 
to file reports with the Commission. 


Several commenters expressed the view that the 
Commission should reassess its requirements that 
registrants file certain documents which may be of 
marginal use to the staff and of little interest to 
registrants. The Commission recognizes the seriousness 
of this concern and has chartered an advisory com- 
mittee on corporate disclosure to examine the operation 


of the corporate disclosure system administered by J 
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the Commission. In discharging its mandate, the com- 
mittee is reviewing both registration statements under 
»the Securities Act of 1933 and the reports under 
ithe Securities Exchange Act of 1934 to determine 
whether they are necessary, of high quality and cost- 
effective. At its meeting on April 14 and 15, 1977, 
the committee expects to consider recommendations 
designed to eliminate any duplicative and unnecessary 
reporting by registrants. 


a 


A commenter recommended that the Commission con- 
sider permitting non-basic documents to be _in- 
corporated by reference within a five year period rather 
than within the three year limitation provided for in 
the proposal. After carefully considering the public 
comments on its proposal, the Commission has deter- 
mined to allow registrants to incorporate documents 
by reference within a five year period. 


Subsequent to the announcement of the incorporation 
by reference proposal, a records control schedule was 
developed by the SEC for all papers and documents 
filed with the Commission to permit an orderly destruc- 
tion of unneeded filings which will accomplish three 
major objectives: 


(1) It will bring the Commission into compliance with 
General Services Administration (GSA) regulations 
governing records control. 


| (2) It will assure more effective compliance by the 
“Commission with the Privacy Act which requires 
agencies to maintain only records which are timely and 
relevant. 


(3) It will .move the Commission in the desired 
direction of avoiding costs inherent in maintaining and 
storing unneeded records. 


Since registration statements under the various Acts 
will be retained for as long as the registrant has a 
reporting requirement with the Commission plus 10 
years, the “‘basic documents” concept will no longer 
be necessary and accordingly, Rule 12b-34 under the 
Securities Exchange Act is rescinded and Rule 24 of 
the Commission’s Rules of Practice has been revised. 


After consideration of all the comments and the 
adoption of a records control schedule, the Com- 
mission has determined to modify the proposal and 
hereby adopts rules and amendments to rules as in- 
dicated. 


The new Rule 24 [17 CFR 201.24] will permit incor- 
poration by reference in a current filing of material 
that was physically filed with the Commission within 
the 5-year period immediately prior to the current filing. 
The new Rule will permit registrants to incorporate 
_ by reference, in a current filing, material that was filed 


more than 5 years previously only where the registrant 
specifically identifies the physical location by SEC file 
number reference, and providing the materials have 
not been disposed of by the Commission pursuant to 
its Records Control Schedule [17 CFR 200.80f]. In- 
corporation by reference will be permitted ohly where 
reference is made to a specific document in a prior 
filing in which it is physically filed and not to another 
document which incorporates it by reference. 


In consideration of the foregoing, Chapter II of Title 
17, CFR is hereby amended by revising §§ 201.24 
and 230.472, and by rescinding 8240.12b-34 as set 
forth below. 


PART 201 — RULES OF PRACTICE 


(1) Section 201.24 is revised to read as follows: 
§201.24 Incorporation by reference. 


Where rules, regulations, or instructions to forms of 
the Commission permit incorporation by reference, a 
document may be so incorporated by reference to the 
specific document and to the prior filing in which 
such document was physically filed. Reference may not 
be made to any document which incorporates another 
document by reference if the pertinent portion of the 
document containing the information or financial state- 
ments to be incorporated by reference includes an 
incorporation by reference to another document. No 
document on file with the Commission for more than 
five years may be incorporated by reference except — 


(a) documents contained in registration statements 
which may be incorporated by reference as long as 
the registrant has a reporting requirement with the 
Commission; 


(b) documents that the registrant specifically identifies 
by physical location by SEC file number reference, 
provided such materials have not been disposed of by 
the Commission pursuant to its Records Control 
Schedule [17 CFR 200.80f]. 


No document which has been granted confidential 
treatment by the Commission before the effectiveness 
of this Rule may be incorporated by reference in any 
document which is filed subsequent to the effective 
date of this Rule. 


PART 230 — GENERAL RULES AND REGULATIONS, 
SECURITIES ACT OF 1933 


§230.472 [Amended]. 
(2) Section 230.472(d)(2) is amended by deleting 
therefrom the words “or be designated as a basic 


document for the purpose of §201.24(b) of this chap- 
ter.”’ 
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PART 240 — GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


(3) Section 240.12b-34, Basic Documents, is rescinded 
in its entirety. 


§240.12b-34 [Deleted]. 


These amendments shall be effective July 1, 1977. 
(Sec. 19, 48 Stat. 85, sec. 23, 48 Stat. 901, as 
amended, sec. 20, 49 Stat. 833, sec. 319, 53 Stat. 
1173, secs. 38, 211, 54 Stat. 841, 855 (15 U.S.C. 
77s, 78w, 79c, 77sss, 80a-37, 80b-11).) 


By the Commission. 


George A. Fitzsimmons 
Secretary 


March 18, 1977 





SECURITIES ACT OF 1933 
Release No. 5819/ March 18, 1977 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13394/ March 18, 1977 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19946/ March 18, 1977 


TRUST INDENTURE ACT OF 1939 
Release No. 461/ March 18, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9683/ March 18, 1977 


INVESTMENT ADVISORS ACT OF 1940 
Release No. 579/ March 18, 1977 


Records Control Schedule 

AGENCY: Securities and Exchange Commission. 
ACTION: Final Rule. 

SUMMARY: This rule prescribes formal requirements 
for the retention of records and filings made with the 
Securities and Exchange Commission. 

EFFECTIVE DATE: July 1, 1977. 

FOR FURTHER INFORMATION CONTACT: Charles A. 
Moore, Records Officer, Securities and Exchange Com- 


mission, Washington, D.C. 20549. (202-523-5550). 
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SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission announced today the 
adoption of rules governing Commission records and 
information. 


All documents filed under the various federal statutes’ 
administered by the Commission have been retained 
since the Commission was established in 1934.2 In 
order to promote more efficient records management 
within the Commission and to carry out the intended 
purpose of the Records Disposal Act of 1943, the 
Commission has developed and hereby adopts a 
records control schedule, subject to the approval of 
the National Archives, effective July 1, 1977. 


17 CFR 200 is amended to read as follows: 


§200.80f Appendix F — Records Control Schedule. 


Securities Act of 1933 

Type of Filing File No. Retention Period 

Registration statements 2- Foraslongas 

(Regulation C) . registrant has re- 
porting require- 
ment plus 10 years 

Notice of proposed resale 9- 6years 

of restricted securities 

and resale of securities 

by control persons 

(Forms 144) 

Notice of proposed sale 98- 6 years 

by non-controlling person 

of restricted securities of 

issuers which do not satisfy 

all of the conditions of 

Rule 144 (Forms 237) 

Notification of exemption 100- 6 years 


of shares of stock or similar 
security offered to provide 
funds to be distributed to 





‘Securities Act of 1933, Securities Exchange Act of 
1934, Public Utility Holding Company Act of 1935, 
Trust Indenture Act of 1939, Investment Advisers Act 
of 1940, Investment Company Act of 1940. 


?The Federal Records Center as of 1976 held over 
40,000 cubic feet of Commission records. The Com- 
mission has about 20,000 additional cubic feet of 
records in its headquarters office. 
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shareholders in lieu of 

. using fractional shares, 
jscript certificates or order 

\’ forms, in connection with a 
stock dividend, stock split, 
reverse stock split, conver- 
sion, Merger or similar 
transaction (Rule 236) 


Offering sheets for oil 
or gas royalties — 


Regulation B (Schedules 
A,B, C, D) 
Reports of sale 
(accorded confidential 
treatment) (Forms 1-G) 


Reports after termination 
of offering (Forms 3-G) 


Notification of exemption 
from registration 
(Regulation A) 


» Notification of exemption 
' for assessment or assess- 
able stock (Regulation F) 


Applications for relief 
from disability — 
Regulation A 


Applications for relief 
from disability — 
Regulation F 


Periodic reports (Section 
15(d) - 1934 Act) (Annual, 
quarterly, current, proxy 
material) 


Notice of sales of sec- 

urities by closely-held 

issuers (issuers with 100 

or less beneficial owners) 

other than investment 

companies, registered or 

required to be registered 

under the Investment Com- 
pany Act of 1940 

(Forms 240) 





20- 


20- 


20- 


24- 


15 years 


Indefinitely 


7 years 


10 years after com- 
pletion or termina- 
tion of offering or 
order permanently 
suspending ex- 
emption whichever 
comes first 

For as long as 
issuer is selling 
securities under an 
exemption from 
registration plus 10 
years 


indefinitely 


Indefinitely 


10 years 


6 years 


Notification of exemption 
for securities issued by a 
Small Business Investment 
Company (Regulation E) 


95- 


10 years after 
completion or ter- 
mination of offer- 
ing or order per- 
manently suspend- 
ing exemption 
whichever comes 
first 


Securities Exchange Act of 1934 


Type of Filing 


Registration statements 
(Sections 12(b) and 12(g) 
and exemptions there- 
under) 


Exemptions — American 
Depository Receipts 


Periodic reports 
(Section 13(a)) 
(Annual, quarterly, 
current, proxy material) 


Periodic reports — 
Inter-American Develop- 
ment Bank 


Asian Development Bank 83-2 


Reports of beneficial 
ownership of securities 
(Section 16(a)) 


Acquisitions, Tender 
Offers and Solicitations 


Applications for registra- 
tion as broker-dealer and 
related reports 


Annual report — Income 
and Expenses 
(Form X-17A-10) 


Reports — OTC Market 
Makers (Form X-17A-12) 


Notification re Third 
Market Makers 
(Form X-17A-16) 


1- 
0- 


92- 


4) 


0- 


83-1 


6- 


File No. Retention Period 


For as long as 
registrant has re- 
porting require- 
ment plus 10 years 


Rule 12g-3(a)(b) — 
For as long as sec- 
urities are being 
sold under an 
exemption from 
registration plus 
10 years. 

Others — 3 years 


10 years 


3 years 
3 years 


6 years 


indefinitely 


For as long as 
broker-dealer is 
registered plus 10 
years 

10 years 


6 years 


6 years 
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Reports by Broker-Dealer 
Block Positioners 
(Form X-17A-17) 


Type of Filing 


Applications by an ex- 
change for registration as a 
national securities 
exchange 


Applications for registration 
as a national securities 
association or affiliated 
securities association 


Proposed rule changes and 
notices as to stated policies 
and interpretations by 
self-regulatory organiza- 
tions 


Applications for listing 
securities on an exempted 
exchange 


Applications for permission 
to extend unlisted trading 
privileges and related 
applications pursuant to 
Rule 12f 


Reports on stabilizing 
activities (Forms X-17A-1) 


Applications for regis- 
tration as a (non-bank) 
clearing agency and 
amendments thereto 


Applications for exemption 
from registration as a 
(non-bank) clearing agency 


Applications for regis- 
tration as a municipal sec- 
urities dealer which is a 
bank or separately identi- 
fiable department or 
division of a bank 


Applications for regis- 
tration as a securities in- 
formation processor and 
amendments 
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8- 


File No. 


10- 


16- 


SR- 


601- 


86- 


87- 


6 years 


Retention Period 


For as long as the 
exchange is regis- 
tered plus 10 years 


For as long as the 
association is regis- 
tered plus 10 years 


For as long as the 
organization is 
registered plus 
10 years 


10 years 


10 years 


For as long as 
registrant has 
reporting require- 
ment plus 10 years 


For as long as 
agency is regis- 
tered plus 10 years 


For as long as 
clearing agency 
has a reporting 
requirement plus 
10 years 


For as long as 
municipal sec- 
urities dealer is 
registered plus 
10 years 


For as long as 
securities informa- 
tion processor is 
registered plus 


Applications for exemption 


as a securities information 
processor 


Applications for regis- 
tration as a transfer agent 
(non-bank) and amend- 
ments thereto 


88- 


84- 


10 years 


For as long as 
securities infor- 
mation processor 
has a reporting 
requirement plus 
10 years 


For as long as 
transfer agent is 
registered plus 
10 years 


Public Utility Holding Company Act of 1935 


Type of Filing 


Notification and regis- 
tration by public utility 
holding companies and 
annual supplements 


Applications and Declarations 


Applications/ Declarations 
pursuant to Sections 6(b), 
7,9, 9(c)(3), 10, 12(b), 
12(c), 12(d), 12(f) and 
applicable rules thereunder 


Order granting or with- 
drawing exemptions from 
rules 


Application for approval of 
reorganization under 
Section 11(f) 


Divestment of securities, 
assets or control 


Application for approval 
of fees incurred in 
connection with plan 
under Section 11(f) 


File No. 


30- 


70- 


Retention Period 


For as long as 
holding company 
has a reporting 
requirement plus 
10 years 


2 years after 
closing’ 


2 years after 
closing’ 


2 years after 
closing’ 


2 years after 
closing’ 


2 years after 
closing! 





‘A file is ‘‘closed’’ when the transaction(s) proposed 
and/or other issues raised are finally resolved by an 
appropriate Commission order which does not expressly 
reserve jurisdiction with respect to any further matters, 
and the applicant or declarant has consummated such 
transaction(s) or taken such other steps as may be 


required to fully comply with the terms and conditions 


imposed by the Commission in its order. 




















Simplification or corporate 
» structure 


Applications and declara- 
tions for authorization of 
service companies 





Statements and Reports 


Certificates of notification 
by registered holding com- 
panies and subsidiaries, 

of security issues exempted 
from Section 6(a) by Sec- 
tion 6(b) or exempt under 
Rule 47(b) and not the sub- 
ject of an order of the 
Commission 


Statements pursuant to 
Section 12(i) by persons 
employed or retained by 
a registered holding 
company or subsidiary 
thereof 


Statement under Rule 

” 70(a)(1) executed by 
financial institution 
authorizing representative 
to serve as officer/director 
of holding company, filed 
by representative 


Report by an affiliate 
service company or one 
engaged principally in 
the performance of 
services 


Reports of beneficial 
ownership of securities 
(Section 12(a)) 


Declaration with respect 

to solicitations regarding 
reorganization of registered 
holding companies of sub- 
sidiaries subject to Rule 62 


; Exemption of purchaser, 
assignee, etc. of 
leased facilities 


v hd Report of communication 
with stockholders 





37- 


12-1 


62- 


68- 


2 years after 
closing’ 


For as long as 
service company is 
part of registered 
holding company 
system plus 

5 years 


Until new certifi- 
cate is filed 


Until new state- 
ment is filed 


For as long as 
officer/ director 
serves 


For as long as 
service company is 
part of registered 
holding company 
system plus 5 years 


6 years 


10 years 


For life of lease 
plus 5 years 


2 years 


(Sections 14, 15) 
Periodic Accounting Reports 
Annual report by mutual 


and subsidiary service 
companies 


49- 


Statements and Reports from 
Unregistered (Exempt) Companies 


Annual statements by 
holding companies claiming 
exemption pursuant to Rule 
2 (intrastate or predom- 
inantly operating com- 
panies) 


69- 


Annual statement by banks 33-1 
holding public utility 

securities but claiming 

exemption under Rule 3 


For as long as 
service company is 
part of registered 
holding company 
system plus 5 years 


2 years 


2 years 


Statement of exemption 31- Foraslong as 
from the Act by order company relies on 
order 

Trust Indenture Act of 1939 
Type of Filing FileNo. Retention Period 
Statements of eligibility 22- For the life of the 
and qualification of cor- indenture 
porations or individuals as 
trustees under qualified 
indenture under which debt 
security has been or is to 
be issued and exemptions 
thereto 
Reports of indenture 93- 1 year 


trustee to indenture 
security holders with 
respect to eligibility 
and qualification under 
Section 310 


Investment Advisers Act of 1940 


Type of Filing 


Applications for regis- 
tration as investment 
adviser 


801- 


Applications for exemption 803- 


File No. 


Retention Period 
For as long as 
investment adviser 
is registered plus 
10 years 


For as iong as 
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from registration as 
investment adviser 


investment adviser 
is conducting busi- 
ness under an 
exemption plus 

10 years 


Investment Company Act of 1940 


Type of Filing 


Notifications and 
registration statements 


Periodic reports 
(Annual, quarterly, 
semi-annual, proxy 
material) 


Applications for exemption 


and other relief 


Applications by foreign 
management investment 
companies for order 
permitting registration 


Request for advisory 
report re reorganization 
of registered investment 
company 


Report of repurchase of 
securities by closed-end 
investment company 


Sales literature regarding 
securities of certain 
investment companies 
(Section 24(b)) 


Statement of the Federal 
Savings & Loan Corp. 
relating to the exemption 
of certain issuers 


Compliance reports 
(Section 19(f)) 


Reports of beneficial 
ownership of securities 
(Section 30(f)) 


File No. 


811- 


811- 


812- 


812- 


816- 


817- 


818- 


819- 


Retention Period 


For as long as 
registrant has 
reporting require- 
ment plus 10 years 


10 years? 


10 years 


For as long as 
registrant has 
reporting require- 
ment plus 10 years 


6 years 


6 years 


6 years 


6 years 


6 years 


6 years 


Miscellaneous Files and Reports 


Type of Material 


Administrative Proceedi. igs 
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File No. 


Retention Period 


Stop Orders 3- Foraslongas 
registrant has 
reporting require- 


ment plus 10 years 


Disciplinary proceedings 3- 25years 

(broker-dealer and invest- 

ment adviser) 

2(e) Proceedings 4- 25years 

All others 3- 25years 
Applications for con- 3- 10years 


tinuance in membership 
and applications for 
review of disciplinary 
actions — NASD 


General Correspondence 


Active companies 132-3 10 years 
Inactive companies 132-3 6 years 
All others 132-3 6 years from date 
of last entry 
Litigation Files LIT- 10 years (except 
for briefs) 
25 years (briefs) 
Litigation Files CIV- 10 years 
MISC 
Litigation Files CRIM- 10 years 
MISC 
Reorganization Files 206- Permanent 
(Chapters IX, X, XI) 207-,etc 
917-,etc 
Examination reports 8- Foraslongas 
(broker-dealer) broker-dealer is 
registered plus 2 
years 
Securities Violations 119- 10years from M 
Files date of last re- 


ported action 
Miscellaneous Files and Reports 
Office of the Secretary 
Type of Material Retention Period 
Minutes of Commission meetings 
Record copies of minutes of meetings 


of the Commission since its establishment 
and orders and opinions of the Commission. 





Excludes closed-end investment companies. Retention 
schedule to be supplied by amendment. 
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Confidential Treatment Materials 


Type of Material Retention Period 
Periodic reports 10 years 
(1933 and 1934 Acts) 

Subject Files 
Type of Material File No. Retention Period 
Advisory Committees to 265- Permanent 


the Commission 


Canadian Extradition Treaty 123-13 Permanent 
(correspondence) 


Congressional Files 


Members of Congress 122-2 Retain until 
expiration of term 
in office plus 
one year 

Senate Committees 122-3 Permanent 

House Committees 112-4 Permanent 

Congressional Com- 122-6 Permanent 

missions and 
Joint Committees 
Subject Files 
Type of Material File No. Retention Period 
Federal Government 111- Permanent (or 


Agencies (miscellaneous 
correspondence) 


destroy when 
abolished by Con- 
gress or Executive 
Order of the 
President) 


Legislation and Laws 124-1 Permanent 


Suggested amendments _ thru 
to Acts administered 124-6 
by the Commission 124-11 
124-20 
Proposed legislation sub- 124-7 Permanent 
mitted by Senate to SEC 
for comment 


Proposed legislation sub- 124-7a Permanent 
mitted by House to SEC 
for comment 

Bills not yet reported in 124-7b Permanent 
Congress (Drafted) 

$7- 


Rule proposals (SEC), Permanent 


comments, views, etc. 


Rules and regulations under 140- Permanent 


the separate Acts (1933, 
1934, 1935, 1939, 1940-1A, 
1940-1C) 
Subject Files 
Type of Material File No. Retention Perioa 
Stock Exchanges (general 128-4 For aslong as 
correspondence) exchange is regis- 
tered plus 10 years 
Formal Correspondence 


Under the Securities Act of 1933, the Securities 
Exchange Act of 1934, the Public Utility Holding 
Company Act of 1935, the Trust Indenture Act of 
1939, the Investment Advisers Act of 1940 and the 
Investment Company Act of 1940 formal cor- 
respondence will be disposed of at the Commission’s 
discretion. 


The Commission finds that the foregoing action relates 
solely to agency organizational procedure and practice 
and that notice and prior publication under U.S.C. 
553 are not necessary. (Authority: Pub. L. 78-115, 
57 Stat. 380; Pub. L. 81-754, 64 Stat. 578; Pub. L. 
94-575, 80 Stat. 2723.) 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1834 
Release No. 13388/ March 18, 1977 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rules. 
SUMMARY: On January 27, 1976, the Commission 


requested public comment on Section 11(a) of the 
Securities Exchange Act of 1934.' The public response 





"Securities Exchange Act Release No. 12055 (Jan. 27, 
1976), 41 FR 8075 (Feb. 24, 1976). Section 11(a) 
of the Securities Exchange Act of 1934 prohibits an 
exchange member from effecting transactions on that 
exchange for its own account, the account of an 
associated person, or an account managed by the 
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indicated that there are extremely serious and difficult 
policy questions to be addressed with respect to 
the impact of Section 11(a).? In order to provide some 
focus for additional public discussion, the Commission 
is proposing three rules for consideration and is 
providing a detailed background discussion.’ In certain 
cases, the rule proposals present different solutions 
to the same problem or are otherwise duplicative. It 
is anticipated that the discussion process will assist 
the Commission in choosing principles embodied in 
some of the rules while discarding others. Nevertheless, 
commentators are urged to address all issues which 
they believe relevant, even if a specific issue is not 
raised by any of the proposed rules, and to advance 
alternative solutions to the problems discussed herein. 


DATES: Comments should be received by: May 15, 
1977. 


ADDRESSES: Interested persons should submit six 
copies of their views and comments to George A. 
Fitzsimmons, Secretary, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, D.C. 
20549. All submissions will be made available for 
public inspection at the Commission’s Public Reference 
Section, Room 6101, 1100 L Street, N.W., Washing- 
ton, D.C. and should refer to Securities and Exchange 
Commission File No. $7-613. 


FOR FURTHER INFORMATION CONTACT: Richard 
A. Steinwurtzel, Esq., Office of the Chief Counsel, 
Division of Market Regulation, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549 (202-755-8749) 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 11(a) of the Securities Exchange Act of 
1934 (the “‘Act’’)* is, in a sense, one of the last rem- 
nants of regulatory action relating to a transitional 
period which may now be drawing to a close. 
Predicated in part on the reasoning which led the 
Commission to adopt its Rule 19b-2,5 Section 11(a) 
derives, in large part, from the Commission's effort 
to uphold the use of exchange memberships for public 
purposes at a time when brokerage commissions on 
exchange transactions remained subject to exchange 
rules prescribing minimum rates and access to ex- 
change membership and facilities was limited. At the 
time Rule 19b-2 was developed, however, the Com- 
mission was also moving on a careful and deliberate 
course toward the development of a national market 
system that would rely increasingly on competition 
among marketplaces, and competition among market 
participants, to replace regulation, including rate regu- 
lation and restrictions on access. Nevertheless, the 
complexities of that evolutionary process make it not 
altogether surprising that there has been substantial 
hesitation in considering whether some of the strictures 
of Rule 19b-2, or Section 11(a), were among those 
which could most easily be supplanted by competition. 
Some historical perspective is required to understand 
the current situation. 


Development of Exchanges. While the ancestors of 
modern day national securities exchanges were formed 
at the end of the 18th Century as voluntary associations 
of brokers and dealers,® they evolved, over the next 





member or an associated person. fhe general pro- 
hibition is qualified by eight exceptions, one of 
which is a grant of rulemaking authority to the Com- 
mission. In addition, the Commission may regulate or 
prohibit members’ transactions permitted by the 
Statutory exemptions and transactions effected by 
nonmembers. For members of exchanges on May 1, 
1975, the prohibitions will become effective May 1, 
1978. To guide discussion and analysis, the Commission 
asked nine broad questions. In addition, the Com- 
mission adopted a temporary rule and proposed a 
rule for comment. The Commission also proposed an 
amendment to Securities Exchange Act Rule 17a-3 
(a)(9). That proposal was discussed further in Sec- 
urities Exchange Act Release No. 13149 (Jan. 10, 
1977), 42 FR 3312 (Jan. 18, 1977). 


?The policy questions are presented in large part 
because of the profound changes in the securities 
markets resulting from the elimination of fixed com- 
mission rates in May 1975. Continuing changes are 
expected as a result of the Commission’s current 
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efforts to ensure open access to all exchange markets. 
Accordingly, a further public inquiry appears ap- 
propriate to assist the Commission in determining how 
its rulemaking powers under Section 11(a) should be 
used to adapt that Section’s purposes to current cir- 
cumstances. 


3In addition, a detailed summary of earlier comments 
is set forth in Appendix A for the benefit of interested 
persons. 


415 U.S.C. 78k. Section 11(a) in its current form was 
enacted in the Securities Acts Amendments of 1975, 
Pub. L. No. 94-29 (June 4, 1975) (hereinafter referred 
to as the ‘1975 Amendments’”’). 


°17 CFR 240.19b-2. Rule 19b-2 was rescinded in Sec- 
urities Exchange Act Release No. 12055 (Jan. 27, 
1976), 41 FR 8075 (Feb. 24, 1976). 


®The Philadelphia Stock: Exchange was the first ex- 
change, founded in 1790. 
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century, into organizations with multiple functions and 
complex relationships with their members.’ Inevitably, 
the exchanges were traditionally seen by their members 


\ as obligated to protect the members’ perquisites 


and prerogatives. That was the case even when the 
institutional interest and, perhaps coincidentally, the 
public interest lay elsewhere, and the combination of 
parochial member interests frequently prevailed for 
want of an adequate counterbalance in the system. 
But, despite the dangers inherent in such unregulated 
combinations, the matter was of little public importance 
in the early days of exchanges. “The general public 
was not involved to any significant extent in exchange 
trading . . . and there was some justification for 
regarding the stock exchanges as, in considerable 
measure, private clubs.‘ 


After the end of World War |, however, the public 
began to increase dramatically its investment in equity 
securities, which were already supplanting debt sec- 
urities as the principal securities traded on exchanges.°® 


Furthermore, the use of equity securities to raise capital 
was also assuming increasing importance in the func- 
tioning of the Nation’s burgeoning industrial economy. 
It was thus not surprising that, with the stock market 
crash in 1929, fundamental questions were raised about 
the status of exchanges. Operated as private clubs, 
they were ill-equipped to fulfill their new public interest 
responsibilities and had in fact been instrumental in 
promoting various abuses. "° 


Initial Regulatory Controls. \n response, the Congress 
enacted the federal securities legislation, first the 
initial disclosure requirements of the Securities Act of 
1933 and then, one year later, the Securities Ex- 
change Act of 1934, which created the Commission. 
The Commission was granted authority to ensure, 
among other things, the maintenance of fair and honest 
markets in securities. At the same time, the Act left 
open to exchanges the opportunity to continue, and in- 
deed enhance, positive aspects of their function as 
marketplaces, subject to the Commission's regulation."’ 





7As marketplaces, their interests were not, and are 
not, always coterminous with the interests of their 
members; in fact, the proper functioning of an ex- 
change market (or indeed any market) may require 


interests of the investment community as a whole. 
In addition to their role as marketplaces, exchanges 
have been, and are, educators of participants in the 
securities business. They have also provided a 
mechanism for developing standardized operating 
procedures and thereby improving the efficiency of 
their members, who, perhaps more than other busi- 
nessmen, deal in the ordinary course, and of necessity, 
with each other. Exchanges also endeavored to set and 
raise other standards of business conduct; they first 
articulated the concept of requiring members to observe 
just and equitable principles of trade, a concept with 
some ethical content. Finally, to some extent, ex- 
changes represent their members’ interests, both 
before governmental bodies and in negotiations with 
others. 


We subordination of member interests to the larger 


8Securities Exchange Act Release No. 11203 (Jan. 23, 
1975), at 7, 40 FR 7403 (Feb. 20, 1975). 


‘Initially, exchanges were the marketplace for U.S. 
Government debt securities; gradually that market 
moved off exchanges and exchange trading volume 
was successively concentrated in railroad “bonds, 
corporate bonds, high quality corporate equity sec- 
urities and, most recently, options on high quality 
corporate equity securities. When trading volume in 
particular types of securities has gone ‘off board”, 


exchanges have turned to new products, with options 
and some commodities being most recently the new 
area of interest. The last officially recognized with- 
drawal from exchange trading was that of high quality 
preferred stocks, which are now traded largely off 
board. There are indications, however, that the highest 
quality and most active common stocks are today 
traded very frequently off board though the practice 
of reporting transactions through exchanges has per- 
sisted. For some of the earlier history, see Eames, 
The New York Stock Exchange (1894). See also 
Staff Report: Rule 394 in Study of the Securities 
Industry, Hearings Before the Subcomm. on Commerce 
and Finance of the House Comm. on Interstate and 
Foreign Commerce, H.R. Serial No. 92-37e, 92d Cong., 
2d Sess., Part 6, at 3293-3372 (1972); Securities 
Exchange Act Release No. 11942 (Dec. 19, 1975), 
41 FR 4507 (Jan. 30, 1976). 


ln the early 1930’s, comprehensive Congressional 
investigations uncovered obvious abuses — corners, 
pools, manipulations, insider trading and a host of 
other fraudulent and deceptive practices which 
seriously injured investors. See generally Report of 
the Senate Comm. on Banking and Currency on 
Stock Exchange Practices, S. Rep. No. 1455, 73d 
Cong., 2d Sess. (1934). 


"For example, they became legally obligated to enforce 
compliance by their members with just and equitable 
principles of trade — which, at a minimum, would 
include the Act and the rules and regulations there- 
under. See former Section 6, 15 U.S.C. 78f (1970) 
(amended 1975). 
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Thus was forged a unique scheme of cooperative 
regulation, which preserved initial regulatory authority 
in the private sector and reserved the ‘shotgun’ of 
more direct government intervention behind the door.'? 
It was, at the same time, a regulatory scheme that 
concentrated on the evils of the day — the garden- 
variety frauds that were then everyday occurences. 
It did not analyze as thoroughly the potential regu- 
latory problems of a system which was permitted to 
remain closed in many respects. Direct access to the 
marketplace was still reserved to club members, and 
candidates applied to existing members for entry. 
Those who did not, or could not, join exchanges 
purchased access from members in the form of broker- 
age commissions, at fixed prices. Nevertheless, the 
Act's limitations were not initially of great moment. 
Most investors had little desire to obtain direct 
access; indeed, the technology of the 1930's, far more 
than today, made access largely a question of physical 
presence on the floor of the exchange."* 


Institutional Activities. After World War Il, public 
participation in exchange trading multiplied again, and 
the reforms built into the Act contributed in no small 
measure to giving investors confidence that exchange 
markets operated more fairly and honestly. As import- 
ant, financial institutions that had not joined exchanges 
also began to invest in the equity securities traded 
there."* In addition, the share of the Nation’s liquid 


financial assets controlled by financial institutions was 
growing. 


The reasons were complex; they included the growth 
of private pension plans in response to union demands 
and the tax advantages of investing through. such 
plans. Conversely, the manifest advantages of tax 
shelters caused wealthy individuals to invest their assets 
in vehicles which were not, and could not be, traded on 
exchanges; and for investors of modest means the 
growth of mutual funds (as well as pension plans) 
offered diversification of investment risk in equity assets 
and the purchase of money management services at a 
more reasonable cost.'® These phenomena resulted in 
the “institutionalization’’ of exchange securities mar- 
kets,'® which were then the primary markets for com- 
mon stock of major corporations. While institutionaliza- 
tion had little to do with the manner in which the 
exchanges operated their markets, it had profoundly 
disturbing effects on the basic structure of exchanges. 
At first, however, those effects were only dimly 
perceived. 


Institutional investment vehicles and intermediaries 
impinged on the full-service functions of exchange 
members. In its survey of institutional participation in 
the securities markets, the Specia/ Study found that 
“[v]irtually all of the institutions [surveyed] had trading 
or order departments which retained control over the 
details of executing purchases and sales of stocks.’’” 





2See W. Douglas, Democracy and Finance 82 (Allen 
ed. 1940). 


Viewed in that light, brokerage commissions were not, 
for the most part, seen to be unreasonable, nor were 
there substantial public indications that many were 
disadvantaged by the peculiar systems that remained 
for denying some applications for membership. 


‘It was increasingly accepted that the ‘prudent man” 
rule applicable to many financial institutions permitted, 
if it did not eventually require, that part of their 
managed assets be invested in equity securities; 
Owning equity securities, it was believed, would 
protect against the risks of inflation and provide an 
opportunity for overall growth of the managed assets. 
See Scott, The Law of Trusts, Vol. Ill, 88227.11 - 
227.13 (2d ed. 1967). Earlier law generally held that 
the purchase of equity shares by a trust was not a 
prudent investment, and was therefore improper. 
See, e.g., King v. Talbot, 40 N.Y. 76 (1869). 


_ For a somewhat more complex formulation of the 
basic economic concepts involved, see /nstitutional 
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Investor Study Report of the Securities and Exchange 
Commission, H.R. Doc. No. 92-64, 92d Cong., 1st 
Sess. 39-40 (1971) (hereinafter referred to as the 
Institutional Investor Study). 


The Commission’s Report of the Special Study of 
Securities Markets (H.R. Doc. No. 95, 88th Cong., 
1st Sess. (1963) (hereinafter referred to as the Specia/ 
Study)) noted that, during the 1952-1961 decade, 
the number of individual shareholders trebled; /d., 
Part 2, at 6. While the New York Stock Exchange 
Inc. (hereinafter referred to as the ‘““NYSE’’), haa 
mounted an extensive publicity campaign to urge every- 
one to own a share in ‘’Corporate America’, the 
volume of trading represented by individuals, as a 
proportion of total NYSE volume, had decreased 
while institutional activity had increased. /d. Over a 
somewhat longer period, estimated institutional hold- 
ings of NYSE listed securities more than doubled, 
from 14.5 percent in 1949 to 32.7 percent in 1974. 
NYSE, Fact Book 53 (1976). 


" Special Study, Part 2, at 867. 




















Technological improvements in communications, and 
the size (and frequency) of institutional transactions, 
made it efficient, and perhaps even prudent, to in- 
ternalize at least part of the traditional brokerage 
function. The institution delegated to its order depart- 
ment ‘‘substantial discretion to choose the broker- 
dealer, type of order, or market channel that would be 
used for a particular execution . . .’"® Actual invest- 
ment discretion was, of course, allocated to a staff 
of professional employees, even though outside views 
might be actively sought. 


By contrast, exchange members had _ traditionally 
shaped, if not actually controlled, investment decisions 
of their customers who purchased equity securities. 
Those customers had been individual investors, and 
exchange members offered investment advice from 
the vantage point of a market professiona! to those 
who had neither the time nor the resources to duplicate 
that expertise. But the advice remained, for the most 
part, a ‘‘free’’ service, given away by an exchange 
member who expected real revenues to come from 
commissions on transactions. Perhaps because invest- 
ment advice was incidental, many, though far from 
all, gave it scant attention." A new professional — the 
investment counselor, who professed to eschew active 
participation in the brokerage function — took over 
the full-time investment advisory function for many 
individuals as well as for many collective investment 


vehicles.” Exchange members became accustomed to 
dealing with larger clients through intermediaries, com- 
forted by impressions of fulfilling an important role and 
by an antiquated system that appeared to preserve 
revenues. 


The Special Study recognized that it had uncovered a 
new phenomenon, and concluded that further studies 
were needed,?' and, subsequently, the /nstitutional 
Investor Study was funded to begin the recommended 
data collection. During the intervening period, which 
was one of great economic growth and optimism, 
the noise and confusion of the collision between the 
old market structure of exchanges and non-member 
financial institutions were sublimated to some extent by 
a host of ‘Byzantine’ devices.“ The /nstitutional 
Investor Study and the Commission's Rate Structure 
Hearings® discovered that “‘reciprocal practices’, to 
which the Special Study had alluded, had mush- 
roomed. ‘’This has had the effect of making com- 
mission rates for institutions negotiable but limiting 
the extent to which the ultimate investor rather than 

the money manager can benefit from such negotia- 
tion.’’* Nevertheless, the institutional brokerage busi- 
ness appeared so profitable that many in the ex- 
change member firm community abandoned or post- 
poned other endeavors. 





‘8 Special Study, Part 2, at 857. 


"See Securities Exchange Act Release No. 11203 
(Jan. 23, 1975), 40 FR 7403 (Feb. 20, 1975). 


2°Investment counselors were prominent during earlier 
periods (See, e.g., Section 208(c) of the Investment 
Advisers Act of 1940, 15 U.S.C. 80b-8(c)), but their 
importance increased further in response to the in- 
creasing reliance on investment intermediaries gen- 
erally. Of course, many individuals used other types of 
institutional intermediaries, such a$ mutual funds or 
bank trust departments. Also, some brokers took on 
the function of full-time investment advisers, charging 
an advisory fee and sometimes crediting brokerage 
commissions against that fee. 


21"In view of the growing importance of institutional 
transactions and the probability that needs and prob- 


lems associated with them will not remain static, it is 
particularly important that there be an adequate body 
of information about them on a continuous basis for 
the use of the Commission, the self-regulatory bodies 
and the investing public.” Specia/ Study, Part 2, at 
870. 


Securities Industry Study, Report of the Subcomm. 
on Commerce and Finance of the House Comm. on 
Interstate and Foreign Commerce, H.R. Doc. No. 
92-1519, 92d Cong. 2d Sess. 133 (1972). 


3/n the Matter of the Commission Rate Structure of 
Registered National Securities Exchanges, Securities 
and Exchange Commission File No. 4144 (1968- 
1971). 


*4/nstitutional Investor Study, Summary Volume, at xxii. 
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Regulatory Response. The economic dislocations 
caused by a stagnating commission rate system first 
crystallized in a recognition by the Commission that the 
system — despite its relative success for 180 years — 
was failing.” Finally, in response to unequivocal 
directions from the Commission,” exchanges elimi- 
nated part of the fixed commission rate system. That 
action acknowledged at least a partial failure of the 
exchange self-regulatory system, for it had been 
theorized that exchanges would have a flexibility and 
responsiveness that more ponderous procedures of 
government could not duplicate. Instead, the self- 
regulatory system had frozen. In part, that can be 
attributed to the absence, in 1934, of an analysis of 
exchange structures, which were preserved largely 
as they had been found.”” 

When, 


however, the Commission determined to 


address the problems of the fixed commission rate 
system, the issues relating to access, or as it was then 
styled, ‘‘institutional membership’, were under- 
standably put aside as ‘‘at least partially separable from 
questions regarding the level and structure of brokerage 
commissions.’ Two years later, the Commission 
recognized in its Future Structure Statement that 
questions related to the parent test, which excluded 
certain types of intermediaries from membership on the 
New York and American Stock Exchanges, could no 
longer be postponed. At the same time, the securities 
industry, because of the paperwork crisis*’ and the 
introduction of competitive commission rates for large 
transactions, was ill-prepared for any immediate 
wrenching of the existing market structure. According- 
ly, while the parent test, for which the Commission 
saw ‘‘no reason either of law or policy,’? was to 





See Securities Exchange Act Release No. 8239 
(Jan. 26, 1968), 33 FR 2393 (Jan. 30, 1968). The 
initial expression of concern by the Commission 
focused on the adverse effect on investors rather 
than the underlying market structure problems (but 
see Special Study, Part 2, Chap. VIII). Nonetheless, 
the problems engendered by a malfunctioning market 
structure illustrates, to a certain extent, a continuing 
problem of permitting the self-regulatory system to 
engage in private economic regulation. If such regu- 
lation is fundamentally out of step with economic 
reality, it will have unfortunate effects, for the ingenuity 
of the regulated will be devoted to developing, and 
refining, evasive measures and techniques, and the 
private regulatory scheme has little effective capacity 
to combat its own members’ ingenuity. At the same 
time, such patterns of regulation, once established, 
are often guarded doggedly by those whose private 
empires can be sheltered behind the regulation. Con- 
sequently, the regulatory structure cannot easily be 
abandoned. 


See Securities Exchange Act Release Nos. 9007 
(Oct. 22, 1970); 9079 (Feb. 11, 1971); 9096 (Mar. 4, 
1971); 9105 (Mar. 11, 1971); and 9132 (Apr. 1, 1971). 


77See former Section 6(b) of the Act, 15 U.S.C. 
78f (1970) (amended 1975). In addition, paperwork and 
financial crises overtook the securities industry gen- 
erally so that immediate, radical solutions became too 
risky. The exchange member community and _ its 
various supporting industries had not taken advantage 
of technological advances in data processing, or had 
introduced them belatedly and then too quickly to 
deal with the explosion in trading volume that occurred 
during the late 1960’s. Exchange members were unable 
to handle the business boom, and the result was 
four-day trading weeks, five-day settlements (in place 
of the previous four-day standard), severe curtailments 
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of operations by some firms, and finally financial 
failure by a number of firms. The sharp decline in 
securities prices in late 1969 contributed further to 
making the entire industry’s situation precarious. See 
Practices of Brokers and Dealers, Report and Recom- 
mendations of The Commission, H.R. Doc. No. 92- 
231, 92d Cong., 1st Sess. (1971). 


While many of the financial intermediaries excluded 
from membership were content to rely on the schemes 
devised for recapturing brokerage commissions, a 
growing number of others rapidly concluded that the 
best solution was to avoid the fixed nonmember rates 
entirely and began pressing for exchange membership. - 


institutional Investor Study, Summary Volume, at xx. 
In admitting members, some exchanges relied on so- 
called ‘’parent’’ tests, which effectively restricted own- 
ership of member firms to individuals active in 
certain phases of the securities business. As the fixed 
commission rate system began breaking down, some 
regional exchanges abandoned the parent test while 
the so-called principal exchanges made modifications 
only to the extent necessary to permit member firms 
to ‘go public.’ For an analysis of exchange mem- 
bership rules, see Securities Industry Study, Report 
of the Subcomm. on Securities of the Senate Comm. 
on Banking, Housing and Urban Affairs, S. Rep. No. 
93-13, 93d Cong., ist Sess. 68-73 (1973) (hereinafter 
referred to as the Securities Industry Study). 


®Securities Exchange Commission, Statement on the 
Future Structure of the Securities Markets, 37 FR 
5286 (Mar. 14, 1972) (hereinafter referred to as the 
Future Structure Statement). 

31 See n. 27 supra. 


Future Structure Statement, at 21-22. 



































be abolished, the Commission remained sensitive to the 
public: policy concerns presented by the use of ex- 
change memberships under the circumstances then 
prevailing — _ fixed commission rates for most 
transactions and restricted access for most exchanges 
— and concluded that immediate abandonment of all 
regulation of exchange memberships would not be 
desirable.* 


The reasoning was rooted in its time and place. 
Since ‘it would be inappropriate to impose an absolute 
restriction prohibiting an affiliate of an institution from 
conducting any commission business on behalf of its 
institutional affiliate,'"* the Commission requested ‘‘the 
stock exchanges to adopt uniform rules restricting 
membership to firms which do. . . a [predominantly] 
public brokerage business.’ When exchanges did not 
respond to that request,“ the Commission itself 
proposed, and after extensive hearings adopted, Rule 
19b-2” to set standards for determining that exchange 
members had, as the principal purpose of their mem- 
bership, the conduct of a public securities business.* 


In adopting Rule 19b-2, the Commission clearly rec- 
ognized that it was embarking on a difficult and com- 
plex regulatory venture and indeed that Rule 19b-2 
might require subsequent revision in the light of further 
experience. But the fact that it might not prove to be 
a permanent solution, or indeed an absolutely per- 
fect solution for that moment, was not ultimately an 
acceptable excuse for declining to act: ‘‘[T]he very 
nature and purpose of administrative agencies demands 
that current industry problems be found and dealt with 
as expeditiously as possible and that the admini- 
strative authority not abdicate its clearly-defined obliga: 
tion to act.’ 


While the Commission recognized that its regulatory 
initiative involved an area of dynamic and complex 
activity for which there might not be any permanent 
resolution of the problems in a single proposal, there 
was considerable criticism of the Commission’s rule.” 





Abandoning regulation could result ‘‘in the use of 
exchange memberships for private purposes rather 
than for the purpose of serving the public in an 
agency capacity or otherwise performing a useful mar- 
ket function.’’ /d., at 21. Under the circumstances, 
the Commission concluded ‘‘membership in the mar- 
ket system should be confined to firms whose primary 


purpose is to serve the public as brokers or market- 
makers.” 


4/d., at 22. 
S/d., at 23. 


% Under the Commission request, any brokerage firm 
which was not doing significantly more than half of 
its brokerage commission business for non-affiliated 


persons would not be considered to be conducting a 
public brokerage business. /d., at 23-25. 


Securities Exchange Act Release No. 9950 (Jan. 
16, 1973), at 31-35, 38 FR 3902, 3905-6 (Feb. 8, 
1973). 


%More than 80 percent of the value of exchange 
securities transactions eftected by an exchange mem- 
ber were required to be done for non-affiliated per- 
sons or in specific types of transactions deemed to be 
beneficial to the marketplace. 


Securities Exchange Act Release No. 9950 (Jan. 
16, 1973) at 3-4, 38 FR 3902 [footnote omitted]. 
Professor Kenneth Culp Davis has argued cogently 
that administrative agencies should not unduly delay 
making rules because they lack confidence in their 
own capacity and that of their staff ‘‘to strike off a 
rule that will not cause unforeseen and unwarranted 


consequences.”’ K. Davis, Discretionary Justice 59 
(1969). 


“See In the Matter of Proposed Securities Exchange 
Act Rule 19b-2, Securities and Exchange Commission 
File No. S7-452 (hereinafter referred to as File No. 
S7-452). The Antitrust Division of the Department 
of Justice criticized the emphasis on defining the 
status of legal entities as affiliated or unaffiliated while 
ignoring ‘‘most of the traditional affiliations of man — 
for example — blood and marriage . . .’’ Statement 
of the United States Department of Justice, File No. 
S7-452. Other critics suggested that (i) the Com- 
mission could not succeed in enforcing Rule 19b-2 
because ‘’the ‘mazes of blatant gimmickry’ which have 
been the stock and trade of the securities industry .. . 
will become even more bizarre . . .”; (ii) the Com- 
mission’s approach did ‘‘nothing to reduce the con- 
flicts of interest which exists [sic] by virtue of the 
combination of money management and brokerage”’; 
(iii) the Commission's lack of authority to resolve the 
problems created by the closed membership provisions 
of exchanges could be characterized as a failure “‘to 
come to grips with the fundamental unfairness’; 
and (iv) the Commission’s efforts to preserve a fair 
administration of the fixed commission system while 
simultaneously phasing it out should be _ plainly 
identified as failing to ‘‘help the individual or institu- 
tional investor."” Regulation of Securities Trading By 
Members of National Securities Exchanges and the 
Sale of Investment Advisers of Registered Investment 
Companies, Report of the Senate Comm. on Banking, 
Housing and Urban Affairs to Accompany S.470, 
S. Rep. No. 93-187, 93d Cong., 1st Sess. 13 (1973) 
(hereinafter referred to as Report on S.470). Late in 
1974, the House Committee on Interstate and Foreign 
Commerce also found Rule 19b-2 to fall “far short of 
its noble purpose” and its underlyina reasoning to be 
“difficult to understand or accept . . . Securities 
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Many of the comments submitted by the exchange 
member firm community on Rule 19b-2 showed a lack 
of sensitivity to the emphasis in the Commission's 
Future Structure Statement on ensuring that exchange 
memberships were used for public purposes,*' and, 
subsequently, they pressed for reconsideration of the 
Commission’s program for phasing out fixed commis- 
sion rates and of reform legislation pending in the 
Congress.“ 


Congressional Perceptions. When the Congress turned 
its attention to devising solutions to those problems, 
the proposed legislative solution in 1973 was to some 
degree similar to Rule 19b-2. There were, however, 
important revisions, principally the replacement of the 
80-20 formulation® used by the Commission as an 
initial regulatory step with an absolute 100-0 test. 
Perhaps the most difficult questions the Congress 
grappled with were the purposes of its initiatives. 
For example, one report discussed the possibility that 
asserted conflicts of interest could lead to churning, 
diversion of orders because of restrictions of access 
to some exchanges, parking securities in managed 
accounts and favoring one customer over another. 
Nevertheless, that report concluded that: 


While there is no evidence that the conflicts of 
interest described above have led to widespread 
breaches of fiduciary duty, the existence of these con- 
flicts is extremely troublesome.” 


The legislative history reflects a concern with those 
potential conflicts, specifically in combining money 
management and brokerage,® but both the Senate and 
the House also took note of the Commission's 
historical concerns with the trading advantages ac- 
cruing to members in the closed exchange system:* 


From the beginning it has been recognized that im- 
portant and complex regulatory problems are presented 
when brokers and dealers trade for their own account 
in the public markets. In the early thirties, when the 
first federal securities laws were written, concern 
focused on the trading advantage which members of 
an exchange acquired by reason of their physical 
proximity to the specialist's post and their ability to 
respond to trading activity in particular securities 
before transactional reports were disseminated on the 
tickertape.. . 


The advanced communication systems of today enable 
exchange members to trade from off the floor with 
many of the same advantages over individual public 
investors that were enjoyed by floor traders in times 
passed. In its 1967 Report on Trading on the New 
York Stock Exchange by Off-Floor Members, the 
SEC found that the off-floor trader has many informa- 
tional and market proximity advantages similar to those 
of the floor trader. He is apparently more quickly aware 
of developing market trends since he has a direct 
wire to the floor to keep him posted. Once having made 
an investment decision, the off-floor trader is able to 


execute the decision faster than a public investor.” 





Acts Amendments of 1974, Report to Accompany 
H.R. 5050, House Comm. on Interstate and Foreign 
Commerce, H. Rep. No. 93-1476, 93d Cong., 2d 
Sess. 52 (1974) (hereinafter cited as the Report on 
H.R. 5050). The Commission had, however, previously 
stated that it did not believe it was empowered to 
resolve the problems posed by the critics. See Future 
Structure Statement, at 22-23. 


“See, e.g., Statement of Laird, Inc. (Oct. 5, 1972); 
Cyrus J. Lawrence & Sons (Sept. 29, 1972); Lehman 
Brothers, Inc. (Oct. 17, 1972); Committee on the Martin 
Report (Oct. 3, 1972); Merrill Lynch, Pierce, Fenner 
& Smith Incorporated (Oct. 16, 1972); New York Stock 
Exchange, Inc. (Oct. 16, 1972); Oppenheimer & Co. 
(Oct. 2, 1972); Reich & Tang, Inc. (Sept. 29, 1972); 
Securities Industry Association (Oct. 9, 1972); Sher- 
man, Dean & Co. (Oct. 10, 1972); Smith, Barney 
& Co., Inc. (Sept. 29, 1972); Sutro & Co., Incor- 
porated (Sept. 28, 1972); and Wertheim & Co., Inc. 
(Oct. 2, 1972), File No. S7-452. 


“For example, a comprehensive reform bill, H.R. 
5050, 93d Cong., 2d Sess. (1974), was reported on 
favorably by the House Committee on Interstate and 
Foreign Commerce a‘ the end of the 93d Congress 
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but was not acted on by the House. The House 
Rules Committee failed to take the action needed to 
permit the bill to be brought to a vote on the floor. 
Accordingly, the reforms embodied the bill, and com- 
panion bills which had passed the Senate, were not 
enacted into law until the next Congress. 


See n. 38 supra. 
“Report on S.470, at 9. 
“But see Securities Industry Study, at 68. 


“Report on S.470, at 7-10. Perhaps because of the 
eventual determination of both houses of Congress to 
concur in the Commission’s determination (and 
schedule) to abolish fixed commission rates, con- 
cerns with respect to the proper use of exchange mem- 
berships decreased during the legislative process. 
Concern was, however, expressed with ‘‘[t]he dis- 
tortion in market trading patterns resulting from the 
combination of money management and brokerage, as 
well as the competitive unfairness between stock 
exchange rnembers and nonmembers . Sadie 2 f 


“’7Report on H.R. 5050, at 49-50. A similar analysis is 
presented in the Report on S.470, at 16. 
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The Congressional analysis thus recognized that the 
problems of undue professional advantage were no 
longer limited to floor trading and necessarily required 
a more comprehensive analytical attack in an environ- 
ment rapidly changing in response to modern tech- 
nology.” At the same time, it was recognized, 

the national market system expands and greater num- 
bers of brokers and dealers are permitted direct and free 
access to the system, the relative trading advantage 
can be expected to dissipate. ’’” 


In light of the considerable criticism of Rule 19b-2, it 
might initially seem surprising that Congress would 
have put forward a solution similar in many respects 
to the Commission’s transitional proposal and similarly 
rooted in traditional concerns of undue professional 
advantage.” While the Congressional initiatives in 
1973°' and 1974° for reform of the securities markets 
were not enacted, the ideas were re-introduced as new 
legislation in the next Congress and promptly enacted 
into law. Section 11(a) as finally enacted differed in 
some respects from the earlier versions,® but the final 
Congressional analysis of that Section, embodied in 
the reports on the bills which became the 1975 Amend- 


ments, remained in large part unchanged. 


Most importantly, it was recognized that a broad 
administrative flexibility, consistent with the pervasive 
themes of competition and free access with which the 
1975 Amendments revitalized the Act, should be pre- 
served for the Commission.™ Many conflicts of interest 
cannot ultimately be eliminated; and virtues of particu- 
lar conflict regulation may, over time, become a stalk- 
ing horse for those with hidden economic interests. In 
the final analysis, it is often not possible to regulate 
conflicts while accommodating diverse factual situa- 
tions except by relying to a great extent on full dis- 
closure.® 


For the securities markets, the effective management of 
conflicts of interest depends on several factors. The 
greater part of the professional participants in the 
securities markets, whether styled as brokers or insti- 
tutional investors, act as fiduciaries for others; they 
owe ‘the duty of the finest loyalty’’ to their benefici- 
aries. Those who cannot or will not meet the requisite 
standards of honesty and integrity must be excluded 





“Part of any more comprehensive analysis of regu- 
latory problems associated with undue professional 
advantage will necessarily recognize the need to define 
with precision the true ‘‘professionals’’ in today’s 
securities markets and in an eventual national market 
system. See generally Special Study, Part 2, at 
240-242. In relation to secondary trading of securities, 
whether debt or equity, the institutionalization of the 
securities markets points to new professionals, whose 
potential trading advantages may upset the balance 
of protections which might otherwise be afforded 
individual investors. In other areas the Commission has 
already moved to exercise its definitional powers. 
See, e.g., proposed Securities Exchange Act Rule 
3a4-1 concerning persons deemed not to be brokers. 
Securities Exchange Act Release No. 13195 (Jan. 10, 
1977), 42 FR 5084 (Jan. 27, 1977). 


“Report on H.R. 5050, at 50. 

In fact, even in formulating Rule 19b-2, the Com- 
mission had not comprehended within its objectives 
the taking of stronger measures on its own motion 
to deal with floor trading than were provided under 
Securities Exchange Act Rule 11a-1, 17 CFR 240.11a-1. 
*! See, e.g., S.470, 93d Cong., 1st Sess. (1973). 
See e.g., H.R. 5050, 93d Cong., 2d Sess. (1974). 


8See text accompanying notes 93-108 infra. 


“Indeed, that has traditionally been the Congressional 
approach to the complexities with which the securities 
laws must deal. In 1934, Congressman Lea char- 
acterized the original Securities Exchange Act as 
follows: 


[W]here we gave the regulatory commission 
power, it would be a flexible power. If tne com- 
mission finds a mistake has been made, it can 
readily change its rules to more favorable ones and 
thus accomplish the purposes of Congress. 78 Cong. 
Rec. 7862 (1934). 


See, €.g., 
of the Act. 


rules adopted pursuant to Section 15(c) 


%in that regard, the fiduciary principles embedded in 
the securities laws reflect Judge Cardozo’s formulation: 
“A trustee is held to something stricter than the 
morals of the market place. Not honesty alone, but 
the punctilio of an honor the most sensitive, is then 
the standard of behavior. As to this there has 
developed a tradition that is unbending and inveterate. 
Uncompromising rigidity has been the attitude of courts 
of equity when petitioned to undermine the rule of 
undivided loyalty by the ‘disintegrating erosion’ of 
particular excéptions. Only thus has the level of 
conduct for fiduciaries been kept at a level higher 
than that trodden by the crowd."’ Meinhard v. Sal- 
mon, 249 N.Y. 458, 464 (1928). 
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from participation in the securities markets.®” A sound 
regulatory approach must be sensitive to the interests 
of public investors in the light of existing circumstances, 
not the circumstances of an earlier day. It must also be 
equipped, with sound economic analysis, to recognize 
the need, when there is a need, for new solutions. 


In fact, a month before the 1975 Amendments became 
law, the Commission’s rule abolishing the last vestige 
of fixed commission rates took effect. Today, that 
action can be seen to have been a watershed in the 
regulatory approach to securities regulation, for it 
anticipated and, in a sense, relied in advance on what 
was to prove to be the overall competitive thrust of the 
1975 Amendments. The Commission ruled out fixed 
commission rates on the explicit assumption that funda- 
mental regulation of private economic behavior in that 
area could best be achieved by competitive forces and 
fiduciary law. For that reason also, the Commission 
expressed reluctance to see the 1975 Amendments 
embody any fixed approach to the problems that en- 
gendered Rule 19b-2, and argued successfully for the 
inclusion of broad exemptive authority. The Commis- 
sion testified that: 


[D]levelopments not present when we first adopted 
Rule 19b-2 and when S.470 was passed—such as the 





S’While Section 11(a) could be said to divide up the 
zones of activity of some participants in the securities 
markets, the multiple exceptions to the prohibition, 
even without Commission rulemaking, make the line of 
demarcation somewhat difficult to analyze in terms of 
the reasons advanced for the regulation. From the 
point of view of a strictly conflict-of-interest analysis, 
perhaps the most perplexing conundrum is the so- 
called ‘‘natural person’’ exemption from the general 
prohibition of Section 11(a). 


_ 8" A]jdministrative authorities must be permitted, con- 
sistently with the obligations of due process, to adapt 
their rules and policies to the demands of changing 
circumstances.’’ Permian Basin Area Rate Cases, 
390 U.S. 747, 784 (1968). 


At the same time, the Commission supported the 
addition of Section 28(e) to the Act, in order to coun- 
ter what were feared to be inordinately restrictive 
interpretations of the effect of eliminating fixed cem- 
mission rates. Because of the risks inherent even in 
minor tinkering with basic fiduciary principles, Sec- 
tion 28(e) also provided authority for additional dis- 
closures. 


Hearings Before the Subcomm. on Securities of the 
Senate Comm. on Banking, Housing and Urban 
Affairs on S.249, 94th Cong., 1st Sess. 256. (1975) 
(hereinafter referred to as S.249 Hearings). 
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elimination of fixed commission rates, and creditable 
progress toward the development of a national market 
system—call into serious question the need for a 
legislative formulation to deal with this issue, and 
particularly for a legislative solution too rigid to permit 
the Commission to adjust its rules to changing con- 
ditions and circumstances.™ 


The Commission consequently urged that the issue be 
left to flexible Commission rulemaking based on an 
understanding that exchange membership would be 
made “‘available to all registered brokers and dealers.’*' 


Others attempted to reshape, or even undercut, the 
Commission's basic position. For example, it was urged 
that ‘‘unfixed rates and open membership for com- 
panies doing a public business'’® had eliminated the 
need for additional restrictions or exclusions. Similarly, 
a major exchange argued that there was not any valid 
basis for the discrimination inherent in the application 
of Section 11(a) only to exchange markets and sug- 
gested that, if the proscribed activities were ‘‘detri- 
mental or inconsistent with the public interest, they 
should be eliminated across the board wherever they 
exist.’"? But that exchange also acknowledged that 
S.249 would ‘severely limit the basis on which an ex- 
change may deny membership . . .“~ and argued for 
revisions in the bill. Nevertheless, none of the pro- 





S/d. 


82/q,, at 351. [Emphasis added.] Some doubts about 
the meaning intended by the phrase ‘’for companies 
doing a public business’’ may have been resolved by a 
companion comment urging that the ‘categorical 
opening of membership to all registered broker-dealers 
is overly broad,’ and suggesting a number of exclusions 
for consideration. /d., at 353. 


S/d, at 405. 
*/d., at 404. 


[T]he longstanding requirement that the 
‘primary purpose’ of every member organization must 
be the transaction of business as a broker or dealer 
in securities would be abrogated.” /d. When it was 
suggested by Senator Harrison A. Williams, Chairman 
of the Senate Subcommittee, to former NYSE Chair- 
man James J. Needham that an appropriate solution 
was in fact the retention of the open membership 
provisions, coupled with the grant of authority to the 
Commission to assure that trading by a member 
for any managed account was consistent with the 
maintenance of fair and orderly markets, Mr. Needham 
professed to have ‘‘philosophical difficulties’ with the 
proposal. /d., at 395. 








(} 
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posals for diluting the basic membership provisions of 
S.249 were accepted.© 


The Commission was not, however, the only one to 
suggest that a rigid approach to regulation of member- 
ship trading was inadvisable; the advantages of de- 
regulation as an alternative were also explored by 
others. For example, there was support for an approach 
which would open stock exchange membership to all 
registered brokers and dealers, coupled with the 
elimination of affiliate trading restrictions, so long as 
there was ‘specific language in the bill which negates 
Rule 19b-2 and which does not grant to the SEC the 
authority to impose 19b-2 type standards. '"®”” 


The evolution in legislative thinking which occurred 
during the introduction and consideration of successive 
bills reflected the need for flexible rulemaking authority 
in any sound scheme of regulation. $.470® and H.R. 
5050, two earlier bills, would have given to the Com- 
mission exemptive authority only with respect to mem- 
bers’ proprietary transactions or transactions for affili- 
ates who were natural persons. S.249 and H.R.4111 
were not similarly limited and the Commission’s ex- 
emptive powers under Section 11(a) would encompass 
any class of transactions deemed to be consistent with 
the maintenance of fair and orderly markets and 
“consistent with the purposes of [Section 11(a)]”’ 
(H.R.4111) or “consistent with the protection of 


) investors” (S.249). These standards were combined in 
y the 1975 Amendments. 





®The Commission has rejected efforts to adopt ex- 
change rules which would have the effect of under- 
cutting the basic open membership provisions of the 
Act. See Securities Exchange Act Release No. 12737 
(Aug. 25, 1976), 41 FR 38847 (Sept. 13, 1976), 
in which the Commission disapproved proposed rules 
which would have restricted institutional access, 
through membership, to exchange markets. 


87§.249 Hearings, at 298. The 1975 Amendments did 
not adopt that specific suggestion. Nevertheless, the 
legislative history made abundantly clear a Congres- 
sional desire that Rule 19b-2 specifically be repealed. 
See, e.g., Report on S.249, at 67. Securities Acts 
Amendments of 1975, Conference Report to Accom- 
pany S.249, Joint Explanatory Statement of the Comm. 
of Conference, H.R. Rep. No. 94-229, 94th Cong., 
Ist Sess. 106 (1975) (hereinafter referred to as the 
Conference Report). \n light of that legislative history, 
the Commission recinded Rule 19b-2. Securities Ex- 
change Act Release No. 12055 (Jan. 27, 1976), 41 
FR 8075 (Feb. 24, 1976). 


%93d Cong., 1st Sess. (1973). 
%93d Cong., 2d Sess. (1974). 


Current Trends. The rapid evolution in the securities 
markets since May 1975 underscores the need for a 
flexible approach. With respect to the Commission 
decision to introduce fully competitive commission 
rates, the effects are well known. The Commission’s 
most recent study indicates that, during the period 
from May 1976 to September 1976, institutional cus- 
tomers were receiving average discounts of 36 percent 
from what had been the old fixed commission rate on 
orders between 1,000 and 10,000 shares, the bulk of 
institutional share volume. If institutional commission 
rates are adjusted in relation to the general inflation 
rate, the discounts approximate 46 percent.” Further- 
more, from the limited data available since the Com- 
mission’s last report, it appears that there have been 
significant further reductions. The magnitude of those 
price effects indicates that the securities industry is 
making very significant adjustments to the introduction 
of direct price competition. 


At the same time, the Commission has taken sub- 
stantial steps to open access to exchange markets in 
response to new directives from the Congress. In addi- 
tion to the elimination of exchange authority to refuse 
membership to qualified broker-dealers, the whole 
administration of exchange markets has been subjected 
to specified elementary standards of due process. In 
March 1976, the Commission advised each national 
securities exchange that a number of its rules appeared 
to limit access in ways no longer permitted;”' in re- 
sponse to the Commission’s letter, a number of 
exchange rules have been repealed or revised.” Also, 
the Commission has refined the broad statutory direc- 
tion that exchanges enforce compliance by members 
with the Act, which should reduce opportunities to 
use ‘‘regulatory’’ processes to promote and preserve 
private empires.” In the case of “foreign membership’, 
the Commission has sought to enforce strictly the Act's 
mandate of membership for every qualified broker- 





"Securities and Exchange Commission, Fourth Report 
to Congress on the Effect of the Absence of Fixed 
Rates of Commissions (Jan. 28, 1977). 


"Securities Exchange Act Release No. 12157 (Mar. 2, 
1976), 41 FR 10662 (Mar. 12, 1976). 


See, e.g., Securities and Exchange Commission 
File Nos. SR-CBOE-76-13, SR-MSE-76-16, SR-NYSE- 
76-26, SR-NYSE-76-48, and SR-PSE-77-2. 


Securities Exchange Act Release No. 12994 (Nov. 
18, 1976), 41 FR 51804 (Nov. 24, 1976). 
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dealer.” Finally, additional exchange rules were ques- 
tioned on December 1, 1976, in order to ensure that 
exchanges came as rapidly as possible into line with the 
requirements of the 1975 Amendments.” 


While it may be possible in the near future to observe 
some of the competitive benefits following from more 
open access to exchange markets, the Commission 
does not assume that the action taken to date is all 
that is needed, for the response has not been reassuring 
in all respects. With respect to Section 11(a), however, 
enough has transpired already in the Commission’s 
implementation of the 1975 Amendments to make it 
appropriate to carry out the Congressional intent that 
the Commission use its broad rulemaking power under 
that section to fashion either more restrictive or more 
flexible standards in furtherance of the purposes of the 
Act and in light of the events that have occurred 
and are occurring since the enactment of the 1975 
Amendments.” 


Itis also important to determine whether Section 11(a)’s 
bare strictures need strengthening, modification, or 
reformulation to deal with the securities markets of the 
future. It is evident, for example, that many broker- 
dealers will be free, under the current posture of 
Section 11(a), to effect transactions in the over-the- 
counter market which would be prohibited on exchange 
markets.”” Under those circumstances, the Commission 
is plainly compelled to examine the need for and 
purposes of Section 11(a) with a view to determining 
whether the basic prohibitions should be extended to 
the over-the-counter market, and to various types of 
participants in the over-the-counter market, in the inter- 





“Securities Exchange Act Release No. 12737 (Aug. 25, 
1976), 41 FR 38847 (Sept. 13, 1976). 


Securities Exchange Act Release No. 13027 (Dec. 1, 
1976), 41 FR 53557 (Dec. 7, 1976), Under the authority 
pursuant to which the Commission acted, the Com- 
mission will, on and after June 1, 1977, be able, among 
other things, to limit exchange functions to the extent 
necessary to prohibit enforcement of any of those ex- 
change rules which are inconsistent with the Act even 
though the exchanges have not formally repealed them. 


76See Report on S.249, at 68. 


7For example, on January 1, 1977, part of the so- 
called “‘off-board’” trading rules was eliminated. Sec- 
urities Exchange Act Release No. 11942 (Dec. 19, 
1975), 41 FR 4507 (Jan. 30, 1976). The balance of 
such rules will be the subject of future Commission 
review and consideration. 
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est of equal regulation.” On the other hand, should the 
extension of those prohibitions seem for any reason 
inappropriate or doubtful, then it would seem similarly 
advisable to reexamine specific aspects of those pro- 
hibitions as applied to exchange markets. 


Not only does the Act require consideration of ques- 
tions of equal regulation, but the self-regulatory gov- 
ernance functions of exchanges may also be at stake. 
As both marketplaces and self-regulators, their ability 
to regulate themselves and their current, diverse mem- 
berships is dependent, to a certain extent, on their 
success in operating efficient securities markets.” After 
the removal of all unjustified anti-competitive restraints, 
exchange markets may or may not retain their pre- 
eminence in the trading of the types of securities 
currently listed on exchanges, but it could be undesir- 
able to place them at an unnecessary competitive 
disadvantage in the coming national market system. 
The risk would not simply be the ioss of one or more 
of the potential competitors in a national market sys- 
tem; there would also be the possibility of an abrupt 
loss of an effective system of self-governance for a 
major part of the securities industry. If, on May 1, 1978, 
the date on which the grandfather provisions of Sec- 





Section 3(a)(36), 15 U.S.C. 78cla)(36), states: 


A class of persons or markets is subject to ‘equal 
regulation’ if no member of the class has a competi- 
tive advantage over any other member thereof resulting 
from a disparity in their regulation under this title 
which the Commission determines is unfair and not 
necessary or appropriate in furtherance of the pur- 
poses of this title. 


For example, one commentator initially endorsed the 
extension of Section 11(a) to the over-the-counter 
markets, along with a broad expansion of the def- 
inition of ‘“member’’ under the Act pursuant to 
Section 6(f), 15 U.S.C. 78d(f), if “the prohibitions 
of off-board principal transactions are eliminated or if 
for other reasons trading in listed securities moves off- 
board . . . .’’ Response of the Securities Industry 
Association (May 13, 1976), at 7-10, Securities and 
Exchange Commission File No. S7-613 (hereinafter 
referred to as File No. S7-613). Those views were 
subsequently withdrawn. Two other respondents did 
not so qualify their support. Response of the New 
York Stock Exchange, Inc. (June 25, 1976), at 7, 
28; Response of the Philadelphia Stock Exchange, Inc. 
(May 4, 1976), at 10-11, File No. S7-673. 


See also Securities Exchange Act Release No. 12994 
(Nov. 18, 1976), 41 FR 51804 (Nov. 24, 1976). 
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tion 11(a) expire,® there were to be an abrupt loss of 
membership by exchanges, there might be an un- 
fortunate loss of regulatory controls, which could be 
detrimental to the public interest and the protection 
of investors.*' Alternatively, if Section 11(a) will lead to 
the resignations of ‘‘non-floor’’ member firms from 
exchanges, that should be planned for now so that 
exchanges may reorient their activities so as to regulate 
solely their ‘‘floor’’ members, and to represent more 
exclusively the interests of those members rather than a 
somewhat broader spectrum of the securities in- 
dustry. 


APPROACHES TO SECTION 11(a) 


The Commission started the process of exploring the 
available alternatives in January 1976, when it published 
a release adopting a temporary rule, proposing other 
rules, and raising basic questions under Section 11(a).% 
The purpose of that release—to stimulate thoughtful 
discussion and analysis of Section 11(a)—has in turn 
led the Commission to believe that it is important to 
continue exploring the implications of Section 11(a). 
Accordingly, the foregoing background materials, as 
well as a summary of the comments received in re- 





®See Section 11(a)(3) of the Act, 15 U.S.C. 78k(a)(3). 


S1Of course, to a certain extent, exchanges have 
started a process of relinquishing their leadership role 
in regulation. See Securities and Exchange Commission 
File No. SR-NYSE-76-53, Securities Exchange Act 
Release No. 13238 (Feb. 2, 1977), 42 FR 8250 (Feb. 9, 
1977). To the extent that process is substantially 
completed before May 1, 1978, and appropriate re- 
allocations of regulatory authority are consummated 
under the Act, the risks described above may be 
substantially diminished. 


®That alternative would affect the need to implement 
a new system providing for fair representation of mem- 
ber firms in the selection of exchange directors and 
administration of exchange affairs. See Section 6(b) 
(3) of the Act, 15 U.S.C. 78f(b)(3), and Letter dated 
January 3, 1976, from Roderick M. Hills, Chairman, 
Securities and Exchange Commission, to James J. 
Needham, Chairman, NYSE, Securities and Exchange 
Commission File No. SR-NYSE-75-4. 


Securities Exchange Act Release No. 12055 (Jan. 27, 
1976), 41 FR 8075 (Feb. 24, 1976). The release adopted 
on a temporary basis Rule 11a-1(T) to provide exemp- 
tive relief under Section 11(a), proposed Rule 11a1-2 
for public comment, outlined the impact of Section 11 
(a) in certain respects and asked nine broad policy 
questions. Rule 11a1-2 was proposed because the 
prohibition on members’ trading for associated per- 


sponse to the earlier release,™ were prepared in order to 
focus further discussion. In the balance of this release, 
the Commission is proposing three new rules. Those 
rules are, to a certain extent, duplicative, but it is 
anticipated that the public comment process will assist 
the Commission in selecting from these proposals the 
appropriate principles for implementation at this time.® 


The Natural Person Exemption. Section 11(a)(1)(E) 
exempts transactions for the account of natural persons 
from the overall prohibition. The Commission had 
expressed its view that that exemption was intended 
to apply only to transactions for a member's associ- 
ated natural persons and transactions for the managed 





sons is sufficiently broad so as to prohibit a member 
firm from effecting any transaction for the account 
of a parent or sister corporation, regardless of the 
economic interests of the parent or sister corporation 
in the account. Thus, a member firm effecting trans- 
actions for an omnibus account carried in the name of 
its parent or subsidiary (or any other associated person) 
would be deemed, for purposes of Section 11(a)(1), 
to be effecting transactions for an associated person 
regardless of whether the transactions were in fact 
effected for the public customers of the parent or 
subsidiary (or other associated person). See Conference 
Report, at 105-106. The Conference Report recognized 
that members’ trading for accounts of associated 
persons could be consistent, in any event, with the 
purposes of Section 11(a) if such persons had no 
economic interest in the accounts, and the Congress 
recommended consideration of an exemption. /d. Be- 
cause of the context in which the exemption might 
apply, the Commission also proposed an amendment 
to Rule 17a-3(a)(9) for simultaneous consideration. 
While it currently appears that the adoption of Rule 
11a1-2 should be dependent upon the implementation 
of the proposed amendment to Rule 17a-3(a)(9), the 
basis for that amendment is, of course, independent 
of considerations arising under Section 11(a). See 
Securities Exchange Act Release No. 13149 (Jan. 10, 
1977), 42 FR 3312 (Jan. 18, 1977). 


*See Appendix A. 


®In addition, because of the seriousness of the ques- 
tions raised, it may become appropriate to consider 
also seeking remedial legislation from Congress. 


The exemption appears to eliminate the prohibition, 
which would otherwise be applicable, against a member 
firm executing transactions for its officers or directors, 
/.e., natural persons who are “‘associated persons” 
within the meaning of Section 3(a)(21) of the Act, 
15 U.S.C. 78c(a)(21). It also eliminates the prohibition 
in the case of accounts of natural persons (as well as 
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“accounts of natural persons.®’ Not exempted under 
Section 11(a)(1)(E) are transactions by a natural person 
who is a member,® in view of the legislative history of 
Section 11(a) and the Congressional intent to take into 
account the advantages of time and place associated 
with presence on the exchange floor.™ In that regard, 
Section 11(a)(1) represents an evolution from former 
Securities Exchange Act Rule 19b-2.% Rule 19b-2 es- 
tablished categories of exempted transactions, includ- 
ing floor trading as regulated under former Section 
11(a),9’ which the Commission treated as contributing 
“to the effective functioning of the securities markets,’’ 
and “‘to the public nature of the securities markets... . 





estates and certain trusts) over which the member 
(or an associated person) exercised investment dis- 
cretion. This exemption causes certain interpretive 
difficulties with respect to the overall objectives of the 
Section, as well as with respect to the particular 
application discussed in the text. For further discussion, 
see Securities Industry Study, Report of the Senate 
Comm. on Banking, Housing and Urban Affairs, 
Containing a Report of the Subcomm. on Securities, 
Together with Minority Views (For the Period Ended 
February 4, 1972, Pursuant to S. Res. 109), 92d 
Cong., 2d Sess. 68 (1972). 


8’See Securities Exchange Act Release No. 12055 
(Jan. 27, 1976), 41 FR 8075 (Feb. 24, 1976). Of 
course, Section 11(a)(1)(E) also covers estates and 
trusts, as indicated above, n. 86. 


%The definition of ‘‘member’’ in Section 3(a)(3)(A) 
of the Act, 15 U.S.C. 78c(a)(3)(A), covers, among 
others, both member firms and natural persons 
permitted to effect transactions on the floor of an 
exchange without the services of another person acting 
as a broker. 


®Other types of member trading, such as market 
making or arbitrage, were specifically exempted. See 
Sections 11(a)(1)(A), (B), (C) and (D), 15 U.S.C. 
78k(a)(1)(A), (B), (C) and (D). 


®Securities Exchange Act Release No. 9950 (Jan. 16, 
1973), at 146, 38 FR 3928 (Feb. 8, 1973). 


9115 U.S.C. 78k(a) (1970) (amended 1975). 


%/q,, at 8. The list of exempted transactions was 
largely identical to those in Securities Exchange Act 
Rule 11a-1, 17 CFR 240.11a-1, including floor trading 
(whether for the member’s own account or one over 
which it exercised investment discretion on the floor) 
effected in conformity with a Commission approved 
plan (17 CFR 240. 19b-2(a) (6) (1973)). 
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S-470,% the first Senate bill intended to replace Rule 
19b-2 with a legislative solution, would have prohibited 
transactions by an exchange member for its own 
account, the account of an affiliated person, or any 
“managed institutional account’’;* there were at the 
same time the customary exemptions, including an ex- 
emption for ‘‘any transaction for a member’s own ac- 
count’’® effected in compliance with Commission rules. 
The Commission was to regulate members’ transactions 
‘from on or off the floor of the exchange, directly or 
indirectly for their own account or for the account of 
any affiliated person, or in the case of floor trading, for 
any discretionary account.’ In the same Congress, 
proposed legislation reported by the House Committee 
on Interstate and Foreign Commerce would have pro- 
vided for prohibitions similar to those passed by the 
Senate, with an exemption for ‘‘transactions for a mem- 
ber who is a natural person’’” and a separate exemption 
for transactions for a natural person’s managed ac- 
count.* 





%93d Cong., 1st Sess. (1973), S.470 was passed by 
the Senate on June 18, 1973. 119 Cong. Rec. 20043 
(1973). 


*/d., Section 2. There was no prohibition with respect 
to managed accounts of natural persons. 


%/d, At that time, the Senate also used, but only in a 
grandfather clause, the 80-20 test embodied in Rule 
19b-2. A similar provision was later embodied in S.249 
as introduced on January 17, 1975, but was deleted 
prior to passage. 


*%Commission rules were ‘‘as a minimum’ to require 
‘that such trading contribute to the maintenance of a 
fair and orderly market.”’ /d., Section 1. Commission 
rules requiring members to yield priority and precedence 
to public orders would have satisfied S.470’s require- 
ment for regulation of members’ proprietary trading, 
but transactions by affiliated natural persons of ex- 
change members, e.g., officers, directors and em- 
ployees, could be exempted without limitation since 
““many employees and individual stockholders of mem- 
ber firms do not, by virtue of that affiliation alone, 
have trading advantages over public investors.’’ Re- 
port on S.470, at 17. 


97H.R. 5050, as reported by the House Committee on 
Interstate and Foreign Commerce, 93d Cong., 2d 
Sess. (1974), Section 204 (proposed Section 11(a) 
(3)(G) of the Act). In addition, transactions for an 
account of an affiliated or associated natural person 
were exempted. 


%/qd., Section 204 (proposed Section 11(a)(3)(F) of the 
Act). 
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In the 94th Congress, the Senate bill, S.249, created 
a distinction, in formulating exemptions from the 
general prohibition, between transactions for members’ 
proprietary accounts and transactions for associated 
natural persons and for managed accounts of natural 
persons and their trusts.” In the House version, paral- 
lel exemptions were made available for transactions for 
(i) managed accounts of certain natural persons and 
their trusts’ and (ii) a member who was a natural 
person, or an account of a natural person who was an 
affiliated or associated person of such a member,'™ 
and were, together with other exemptions, described 
as ‘‘traditionally recognized as contributing to the 
maintenance of fair and orderly markets.’’' 


The Conference Committee, which worked basically 
with the Senate formulation, accepted Section 11(a)(1) 
largely as set forth in $.249 but with a combination 
of the exemptions proposed in S.249 and H.R.4111. 
Two Senate exemptions (’’any transaction for the 





5S .249 included exemptions for, among other things, 
"(E) any transaction for the account of a natural 
person or a trust (other than an investment com- 
pany) created by a natural person for himself or another 
natural person” and “(H) any transaction for a mem- 
ber’s own account... .”” S.249 thus separated the 
single exemption in S.470 into two exemptions, para- 
graph (E) for transactions for the account of natural 
persons (broadening it to cover both accounts of 
associated persons and accounts subject to investment 
discretion and trusts (estates were added later)), and 
paragraph (H) for transactions for a member's own 
account. The.-rationale for Paragraph H (’’no case has 
yet been made for prohibiting traditional trading by 
exchange members for their own accounts,”’ Report 
on S.249, at 68) represented, to some degree, a 
departure from prior analysis. Cf. Report on S.470, 
at 16. As indicated /nfra, text at n. 108, that departure 
was subsequently abandoned. 


H.R. 4111, 94th Cong., 1st Sess. (1975). An earlier 
bill, H.R. 10, 94th Cong., 1st Sess. (1975), was 
introduced and then replaced by H.R. 4111, which 
was introduced on March 3, 1975. 


'l\See proposed Paragraph (F) of proposed Section 
11(a)(3) in Section 105 of H.R. 4111, 94th Cong., 
1st Sess. (1975). 


See proposed paragraph (G) of Section 11(a)(3) in 
Section 105 of H.R. 4111, 94th Cong., 1st Sess. (1975). 


'8 Securities Reform Act of 1975, Report of the House 
Comm. on Interstate and Foreign Commerce to Ac- 
company H.R. 4117, H.R. Rep. No. 94123, 94th 
Cong., 1st Sess. 72 (1975). 


account of a natural person. . . ."™ and “any trans- 
action for a member's own account,’®) were com- 
bined with two House exemptions (transactions ‘‘for a 
managed account of a[n unaffiliated] natural person’ 
and transactions by “‘a natural person who is a member 
or for an account of an affiliated or associated person 
of a member.’’"’”) The Senate’s natural person exemp- 
tion, containing one half of its earlier, combined mem- 
ber and natural person exemption, remained un- 
changed, sweeping up the two House exemptions for 
managed accounts of natural persons and transactions 
for associated and affiliated natural persons. On the 
other hand, the Senate exemption for transaction by 
any member emerged in a reformulated, and limited, 
subsection (G), exempting only proprietary transactions 


by certain types of members effected in specified 
ways. '® 


To qualify under the reformulated exemption of Section 
11(a)(1)(G) which became law, members’ transactions 
must yield priority, parity, and precedence in execution 
to non-members’ orders so as to limit the power of 
members from on and off the floor to enjoy trading 
advantages over non-members.’ Furthermore, only 





Section 11(a)(1)(e), as proposed to be added by 
S.249, Section 5. 


‘Section 11(a)(1)(G), as proposed to be added by S. 
249, Section 5. (Former paragraph (H) was renumbered 
to reflect deletion of another exemption.) The Senate 
emphasized that, by including that specific exemption 
for floor trading, it nevertheless did not intend to 
eliminate traditional Commission authority: 


. . . The SEC would, however, retain its full powers 
under the Exchange Act to regulate floor trading and 
members’ trading for their own account. 


Summary of Principal Provisions of Securities Acts 
Amendments of 1975 (S.249), Senate Comm. on Bank- 
ing, Housing and. Urban Affairs, Comm. Print, 94th 
Cong., 1st Sess. 4 (1975). 


Section 11(a)(3)(F), as proposed to be added by H.R. 
4111, Section 105. 


'7Section 11(a)(3)(G), as proposed to be added by H.R. 
4111, Section 105. 


'8Of course, both bills and the 1975 Amendments 
contained exemptions for market making, arbitrage, 
odd lot, stabilizing and error transactions. 


See Senate Report on S.470, at 7; Report on H.R. 
5050, at 49-50; and Report on H.R. 4777, at 54-55. 
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members ‘‘primarily engaged’’, on the basis of a gross 
income test, in conducting a public securities business 
are permitted to use the exemption. The Conference 
Committee stated that, in place of the complete Senate 
exemption for members’ proprietary trading, it had 
substituted Subsection (G)''® and that the House had 
receded to the Senate with respect to exemptions for 
affiliated individual accounts, by accepting Subsection 
(E) of the Senate bill, encompassing that exemption." 


A number of commentators, however, have expressed 
contrary views and urged that Section 11(A)(1)(E) be 
read so as to permit continued floor trading by natural 
person members.''* For example, a leading representa- 
tive of the member firm community suggested that 
floor trading contributes substantial liquidity to the 
exchange marketplace and Is in the public interest.'' 
Other representatives proposed a ‘‘plain meaning’ 
approach to the natural person exemption embodied in 
Section 11(a)(1)(E), asserting that a “fair reading’ of 
the legislative history supported the view that the 
natural person exemption should be available to any 
exchange member who is a natural person.'* A com- 





"°Conference Report, at 105. 
"Vd. , at 106. 


"2See Securities Exchange Act Release No. 12055 
(Jan. 27, 1976), n. 27, 41 FR 8075 (Feb. 24, 1976). 


"3Response of the New York Stock Exchange, Inc. 
(June 25, 1976), at 3, File No. S7-673. 


"4Response of The Association of the Bar of the City 
of New York (April 15, 1976), File No. S7-613. 
The proposed reading of the legislative history would 
be to the effect that the Conference Committee rejected 
a blanket exemption for members’ transactions in the 
Senate bill and accepted a more limited exemption in 
the House bill for members who are natural persons. 
It would be useful if this reading could be reconciled 
with the legislative history on the House side reflecting 
grave concerns with floor trading. See text accompany- 
ing n. 47 supra. See Report on H.R. 4777, at 54-55. 
Of course, reliance on legislative history is a step to be 
taken cautiously. Piper v. Chris-Craft Industries, Inc. 
45 U.S.L.W. 4182 (U.S. Feb. 23, 1977). And the 
ambiguities of Section 11(a) in many respects make 
resort to ‘‘plain meaning’ incantations less than al- 
together satisfactory, particularly when the available 
legislative history materials include official explanatory 
statements prepared by ‘’persons responsible for the 
preparation or drafting’ of the 1975 Amendments. 
Cf. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 
203-4, n. 24 (1976). 
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bination of 96 NYSE floor traders argued not only that 
members should be free to trade for their own account 
but also that natural persons who are members of 
trading partnerships should be free to effect trans- 
actions for the account of the partnership.'® In their 
view, if Section 11(a)(1) banned floor trading, it con- 
stituted a “horrendous drafting error’’ because the 
activities of some floor traders (the natural persons as 
opposed to the partnerships and corporations''®) clear- 
ly would not have been prohibited by Congress without 
a whisper’’;''” accordingly, equity would require the 
Commission to adopt exemptive rules permitting floor 
trading by corporations.'® 





"®Response of Wachtell, Lipton, Rosen & Katz on 
behalf of 96 NYSE Floor Traders (May 17, 1976), 
File No. S7-613. That advice was tempered by a 
cautionary note that ‘‘[i]Jn order to avoid an attempt 
to evade the member trading proscriptions intended by 
Congress, the Commission may wish to state expressly 
that its position with respect to floor trading relates 
only to floor trading and does not extend to other 
types of member trading.” /d., at 25. 


"®Among the 96 floor traders represented, 41 were 
affiliated with member partnerships and traded only 
for their firm account or (in two cases) for a joint 
account with their firm; an additional 6 were affiliated 
with member partnerships and traded both for their 
individual accounts and for joint accounts with their 
firms; 14 more were affiliated with member corpo- 
rations and traded only for the corporate account. 
/d., Exhibit A. Much doubt was expressed by others 
with respect to the proposition that partnerships (or 
personal holding companies) were natural persons. 
See, e.g., Responses of the American Stock Exchange, 
Inc. (Nov. 1, 1976), at 2; Merrill Lynch, Pierce, 
Fenner & Smith Incorporated (received June 16, 1976), 
at 3, 8; and Overseas Securities Corporation (May 12, 
1976), at 8, File No. S7-673. 


"’Response of Wachtell, Lipton, Rosen & Katz on 
behalf of 96 NYSE Floor Traders (May 17, 1976), 
at 3, 22, File No. S7-613. That interpretation appears 
to suggest that the Congress conditioned an exemption 
for floor trading on proper selection of a form of busi- 
ness organization. 


"8/q_, at 25. Of course, were the Commission to adopt 
any such rule, it would have to observe the Congres- 
sional injunction that Section 11(a) “is designed to 
assure that the power to control trading on exchanges 
is never again used to establish de facto member- 
ship requirements.’ Report on S.249, at 67. Accord- 
ingly, any such rule would necessarily permit all 
types of corporations (and other business entities 
































Nevertheless, Section 11(a)(1) does not specifically 
exempt floor trading transactions,'’? as had the Com- 
mission’s Rule 19b-2. Thus, the view that Section 
11(a)(1)(G) may provide the exclusive statutory exemp- 
tion for member trading must be considered carefully. 
Subsection (G) requires that those entitled to use it 
nust give deference to public orders. Because of the 
record developed since 1934 with respect to the prob- 
lems created by floor trading, there would necessarily 
be anomalies in proposing that floor trading, whether 
by members, member partnerships or member corpora- 
tions, should be freed of all statutory constraints'’” and, 
in particular, of statutory constraints imposed by Sec- 
tion 11(a)(1)(G) on those members for whom there was 
no prior history of trading problems. But, in light of the 
Commission’s broad powers under Section 11(a), both 
to grant exemptions pursuant to Section 11(a)(1)(H) 
and to withdraw statutory exemptions pursuant to 
Section 11(a)(2), and also its comprehensive rulemaking 
authority under Sections 11(b) and 15(c)(5),'2' the Com- 





such as partnerships) to engage in floor trading 
activities (as defined in any such rule) without regard 
to their other business activities. 


"8QOne knowledgeable observer of the legislative history 
of the 1975 Amendments in general, and the Confer- 
ence Committee deliberations in particular, has 
described the interplay between Paragraphs (E) and (G) 
as follows: 


To summarize, existing exchange members are un- 
affected by [Section 11(a)] until May 1, 1978. After 
that date such member may not execute transactions 
for the account specified in the section unless there 
is an exemption provided therein. The exemption for 
the account of a natural person will allow a member 
firm to engage in transactions for its officers, directors, 
and employees, and the exemption for personal trusts 
will allow member firms to engage in transactions for 
trusts created by such persons for their children, grand- 
children, etc., as well as for other personal trusts. 
Member firms will not be able to engage in trans- 
actions for their own accounts after the grandfather 
clause has expired, unless the SEC adopts rules 
meeting the requirements specified in new Section 
11(a)(1). 


Rowen, Securities Acts Amendments of 1975, 8 Review 
of Securities Regulation 894 (1975). 


‘Floor trading by pre-May 1, 1975, members continues 
to be regulated by exchange plans filed pursuant to 
Securities Exchange Act Rule 11a-1, 17 CFR 240.11a-1. 
2715 U.S.C. 78k(b) and 780(c)(5). 


'2See Special Study, Part 2, at 96-97, for one analysis 


mission believes that inquiries focused exclusively on 
the meaning, or ‘‘plain’’ meaning, of a few words will 
lose sight of the critical question—the role, if any, of 
proprietary trading by exchange members ir the 
evolving national market system.'” The inquiry should 
instead concentrate initially on the utility of exchange 
members’ proprietary trading from the perspective of 
promoting fair and orderly markets.'* In order to focus 
attention on those far broader policy issues, the Com- 
mission is proposing for comment the following rule: 


§240.11a2-1 Transactions for the Account of a Member 


(a) A member of a national securities exchange shall 
not effect any transaction on the exchange for its own 
account (other than transactions by a person acting in 
his capacity as ari odd-lot dealer) otherwise than in 
accordance with the following conditions: 


(1) the member's order yields priority in execution to 
orders at the same price for the account of persons 
which are not members or associated persons of mem- 
bers of the exchange; and 


(2) the transaction is effected on an exchange which 
has a plan declared effective pursuant to paragraph (d). 


(b) An account shall be deemed to be “’an account of a 
member” for the purposes of Section 11(a) if members 
have, directly or indirectly, more than a 10 percent 
interest in the equity of (or profits derived from) an 
account. F 


(c) A national securities exchange which permits 
members to effect transactions for their own account 
in accordance with paragraph (a) shall provide adequate 
means to ensure that, subject to paragraph (a)(1) 
above, all orders at the same price are granted priority 
solely on the basis of time of entry. 


(d) Exchanges may file with the Commission pursuant 
to Section 19(b) of the Act a plan (in the form of 
comprehensive rules) (i) setting forth objective criteria 
with respect to membership and access to exchange 
and member services (on and off the floor) and speci- 
fying time periods for action on all applications for 





of arguments for floor trading. Also, compare reports 
on floor trading prepared by Cresap, McCormick and 
Paget for the NYSE. 


"Related questions include whether an exemption 
should be created for transactions by other floor mem- 
bers (such as commission house brokers, specialists 
trading in non-specialty stocks and two-dollar brokers) 
who effect transactions for their own accounts but not 
as floor traders. See discussion of “effect” infra. 
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membership or access; and (2) delineating precisely the 
scope of exchange jurisdiction to be exercised over 
associated persons. The Commission shall not declare 
any such plan effective unless it shall determine that 
such plan eliminates all burdens on competition not 
reasonably necessary in furtherance of the Act and is 
otherwise consistent with the Act and the rules and 
regulations thereunder. 


(e) Any transaction effected in compliance with the 
requirements of paragraph (a) shall be deemed to be of 
a kind which is consistent with the purposes of Section 
11(a)(1) of the Act, the protection of investors, and the 
maintenance of fair and orderly markets. 


In formulating comments on the proposed ruie, several 
aspects should be noted: 


(a) The proposed rule would encompass all member 
transactions and, if adopted, make it unnecessary to 
give further consideration to questions relating to the 
scope of the natural person exemption. Under the 
rule, an institutional member would be able to effect 
its own transactions.'* Furthermore, previously pro- 
posed Rule 11a1-2, if adopted, would permit a member 
to effect transactions for the account of an institutional 
parent.'~ 





'4The term “institutional member’ encompasses, 
among others, institutional investors such as insurance 
companies or their subsidiaries which register as broker- 
dealers and either become associated with natural 
persons who are permitted to effect transactions 
on the floor of the exchange without the services of 
another person acting as a broker or are entitled to 
designate as a representative such natural persons. 
See Section 3(a)(3)(A) of the Act. But see discussion 
of “effect” infra and proposed Rule 11a2-2. 


'%See proposed Securities Exchange Act Rule 11a1-2 
as set forth in Securities Exchange Act Release No. 
12055 (Jan. 27, 1976), 41 FR 8075 (Feb. 24, 1976). 
Proposed Rule 11a1-2 would permit a member to effect 
such a transaction since, if the transaction were for 
the member's account, the member would have been 
permitted under proposed Rule 11a2-1 to effect the 
transaction. Under those circumstances, an institutional 
investor such as an insurance company might form a 
subsidiary which would register as a broker-dealer; of 
course, a number of insurance companies are already 
associated persons of exchange members. Under Sec- 
tion 19(g)(2) and Rule 19g2-1 thereunder, exchanges 
could be seen to have certain more limited duties 
to enforce the Act and the rules and regulations 
thereunder against associated insurance companies. 
See Securities Exchange Act Release No. 12994 
(Nov. 18, 1976), 41 FR 51804 (Nov. 24, 1976). 
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(b) Proposed Rule 11a2-1 would permit floor trading 
on essentially the same basis as other members’ 
proprietary trading would be permitted (although, as 
discussed below, transactions by odd-lot dealers would 
be treated differently).' In general, members’ pro- 
prietary trading, without regard to its exempt or non- 
exempt status under existing Section 11(a), would be 
required to yield priority to non-member orders (and 
exchanges permitting proprietary trading of any sort 
would be required to forego all rules granting prece- 
dence on the basis of size). The requirement that 
members’ proprietary orders yield priority to non- 
member orders was built into the rule because of the 
legislative history emphasizing traditional concerns 
with undue professional advantage accruing to mem- 
bers and in light of the policies underlying the require- 
ment in Section 11(a)(1)(G) that members qualifying 
for an exemption under that subsection be required 
to yield priority. At the same time, the Commission 
recognizes that, with the elimination of anti-competitive 
entry barriers, ‘the relative trading advantages can be 
expected to dissipate.’’'?” To the extent those advan- 
tages are in fact dissipated, it may not be necessary 
to insist in all cases on distinguishing between mem- 
bers’ and non-members’ orders for the purpose of 
establishing trading priorities. Furthermore, as ‘‘greater 
numbers of brokers and dealers are permitted direct 
and free access,’’'% it appears that there could be 
substantial administrative problems in devising a system 
which made the necessary distinctions without imped- 
ing trading. Accordingly, commentators are particularly 
requested to consider the feasibility of devising sys- 
tems (including appropriate audit trails) to ensure that 
requirements with regard to yielding priority were 
satisfied. 


(c) Proposed Rule 11a2-1 would be adopted under, 
among others, Sections 11(a)(1)(H), 11(a)(2), 11(b) and 
15(c)(5). As drafted, transactions effected by members 
subject to Section 11(a) would bé exempted from the 
general prohibition in Section 11(a)(1) but would be 
regulated in accordance with the rule, whether or not 
another exemption were available. The rule would 
permit proprietary trading by members generally (in- 
cluding, subject to the conditions discussed below, 
floor trading), under the conditions specified. Trans- 
actions by a person acting in his capacity as an odd-lot 
dealer would not be limited by the rule, and odd-lot 





"If exchange plans under existing Rule 11a-1 (17 
CFR 240.11a-1) were to be changed, additional con- 
sideration could be given to particular aspects of floor 
trading. 


'27 Report on H.R. 4111, at 55. 
128/q, 
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dealers could continue to effect odd-lot transactions, 
and necessary offsetting round-lot transactions.'” All 


, other members, including dealers acting as registered 


exchange specialists or exchange marketmakers, would 
be required to yield absolute priority (as provided in 
paragraph (c) of the rule). That requirement would be 
similar to Securities Exchange Act Rule 11b-1(a)(2) (iii), 
which restricts specialists’ dealings so far as practicable 
to those reasonably necessary to permit maintenance of 
a fair and orderly market. The rule would also cover 
block positioners in order to apply, consistent with 
equal regulation, the same standard with respect to 
their dealings. 


(d) In order to permit members’ proprietary trading 
(other than by odd-lot dealers), exchanges would have 
to develop plans (in the form of comprehensive rules) 
with regard to membership, and access to exchange 
and member services," and scope of exchange 
jurisdiction exercised over associated persons. In gen- 
eral, the 1975 Amendments contemplated a much 
more open approach to exchange membership than had 
previously been required under the Act. Exchanges 
are required to admit to membership any registered 
broker or dealer; however, they retain some latitude, 
subject to Commission oversight and approval, to de- 
velop rules embodying standards of operational and 
financial capability and to employ various procedures 
for the purpose of ensuring compliance by their mem- 
bers with the Act, the rules and regulations thereunder 
and exchange rules.'*' That latitude afforded to ex- 
changes is, to a certain extent, appropriate in a self- 
regulatory system; it permits the Commission to afford 
exchanges a substantive role in the development of 





'2Transactions by odd-lot dealers acting in that capac- 
ity are treated separately under the proposed rule 
since they are effected to facilitate transactions by, 
for the most part, individual public customers. 


'SFor example, some exchange rules have in the past 
purported to authorize exchanges to grant or withhold 
approval of various communications facilities ‘‘without 
being obliged to assign any reason or cause for its 
action.” Furthermore, the license such rules might 
appear to authorize has also been asserted in collateral 
areas. Since such rule formations are inconsistent with 
the requirements of the Act, revisions of such rules 
would have to be submitted as part of the plan. The 
Commission also is considering the possibility of 
permitting trading by registered exchange specialists 
or marketmakers whether or not an appropriate plan 
had been adopted; commentators are invited to con- 
sider that alternative. 


'1See Sections 6(c) and 19(g) of the Act. 15 U.S.C. 
78f(c) and 78s(g). 


regulatory policy. The Commission may generally 
approve exchange rules so long as they do not impose 
burdens on competition not necessary or appropriate 
in furtherance of the Act. In addition, the Commission 
may adopt exchange rules on its own motion in order 
to refine or redirect the regulatory approach taken in 
particular areas; in addition, the Commission has been 
directed to review all exchange rules in effect at the 
time the 1975 Amendments were enacted to determine 
compliance with the Act.’ At the same time, not- 
withstanding the authority of the Commission to take 
direct action, the plan concept embodied in the pro- 
posed rule may well offer a number of advantages. It 
might permit a somewhat greater degree of flexibility in 
policy development by exchanges on the basis of 
practical experience. It can also provide a new oppor- 
tunity for those concerned to determine in good faith 
the pace and timing of necessary action. That could, 
with cooperation, prove beneficial to the self-regulatory 
process. 


(e) In drafting the proposed rule, attention was given to 
the Congressional concern of assuring that “‘the power 
to control trading on exchanges is never again used to 
establish de facto membership requirements. ’’'? 


Conflict-of-/nterest Problems. Because of the emphasis 
in the legislative history on conflict-of-interest prob- 
lems, such as churning, which might inhere in the 
combination of money management and brokerage," 
coupled with the grant of authority to the Commission 
to adopt exemptive rules, the Commission has given 
consideration to providing exemptive relief on a basis 
that would sufficiently control the stated conflicts. In 
that connection, the Commission believes it to be par- 
ticularly important for consideration to be given to ways 
in which the conflict-of-interest problems perceived to 
arise from the combination of brokerage and institu- 
tional money management can be addressed without 
requiring a complete separation of functions on the part 
of either traditional exchanye members or traditional 
money managers. '® 





'2See Section 31(b) of the 1975 Amendments. The 
Commission has taken a number of steps to date. 
See text accompanying notes 71-75. Certain existing 
exchange rules, which might have to be eliminated 
in formulating any such plan, may in any case be 
inconsistent with the Act. See Securities Exchange 
Act Release Nos. 12157 (Mar. 2, 1976), 41 FR 10662 
(Mar. 12, 1976); and 13027 (Dec. 1, 1976), 41 FR 
53557 (Dec. 7, 1976). 


'S Report on S.249,-at 67. 
'4See Background, supra. 


'®The need to focus attention in that area is all the 
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Some commentators observed that problems would 
likely arise in the absence of rules permitting money 
managers to effect transactions for managed ac- 
counts.'* Arguing that the money management re- 
strictions of Section 11(a) can now be seen, after 
experience with competitive commission rates, to 
restrain to some extent the implementation of ‘’the 
basic thrust of the 1975 Amendments toward free 
access . . . and greater competition,’’"’ it was sug- 
gested that, unless restructured by rulemaking, Section 
11(a)(1) would diminish competition in both money 
management and brokerage.'* It was also argued that 
Section 11(a)(1) would threaten the economic health of 
brokerage firms by making it impossible for firms doing 
an institutional brokerage business to retain the revenue 
stability provided by asset-related management fees. '? 





more compelling in view of the parallel potential for 
problems in the over-the-counter markets, and the 
Commission's obligation to give due consideration 
to the need for equal regulation. 


'%A number of commentators stated that the decision 
to provide generally for the separation of money man- 
agement and brokerage (subject, of course, to the 
Commission's exemptive rulemaking powers) was not 
preceded by a sufficient evaluation of actual’ problems. 
Indeed, several commentators suggested that it is now 
possible to conclude that the evidence of abuse would 
not have justified the complete segregation of func- 
tions. See, e.g., Responses of Oppenheimer & Co., 
Inc., (June 14, 1976); Philadelphia Stock Exchange, 
Inc. (May 4, 1976); and Wilmer, Cutler & Pickering 
on behalf of Cyrus J. Lawrence Incorporated; David 
J. Greene and Co.; First Manhattan Co.; Newberger 
& Berman; Reich & Tang, Inc.; Stralem & Co., 
Inc.,; Weiss, Peck & Greer; and Wood, Struthers 
& Winthrop (June 15, 1976), File No. S7-673. 


‘Response of Wilmer, Cutler & Pickering on behalf 
of Cyrus J. Lawrence Incorporated; David J. Greene 
& Co.; First Manhattan Co.; Neuberger & Berman; 
Reich and Tang, Inc.,; Stralem & Co., Inc.; Weiss, 
Peck & Greer; and Wood, Struthers & Winthrop 
(June 15, 1976), at 3, File No. S7-673. 


'8/d., at6, 15. 


'8The argument is as follows: Brokerage income is 
relatively unstable since it has traditionally been de- 
pendent not only on stock prices but also on trading 
volume. Consequently, the ability of member firms to 
preserve a broad economic base through the continua- 
tion of their discretionary money management busi- 
nesses is particularly important to their long-term 
‘economic well-being. /d., at 15. 
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Brokerage revenues are an unstable revenue stream. 
That was true even when commission rates remained 
“‘fixed’’ and brokerage revenue levels were adjusted 
indirectly rather than directly. It remains true today. 
Unlike asset-related fees, which are affected only by 
changes in the value of an entire managed portfolio, 
brokerage revenues are transaction-related and thus 
also have tended to vary directly with the volume of 
trading. The historic dependency of the securities 
industry on brokerage revenues (which have been de- 
scribed as that industry’s ‘‘lifeblood’’™) has contributed 
in no small part to the instability of the industry 
itself and the consequent difficulties the industry has 
faced in raising and retaining capital for its own opera- 
tions. The prospect of making brokerage firms choose 
between exchange membership and an opportunity 
to compete for asset management revenues is thus a 
matter to be considered carefully under conditions now 
prevailing. Not only does it inhibit competition in asset 
management but it could be said to threaten the 
continued viability of exchanges. 


In that regard, however, there was some sensitivity, in 
fashioning the rule set forth below (as indeed in formu- 
lating all the rules proposed in this release), to the 
Congressional injunction that member firms not be al- 
lowed ‘‘exemptions from the statutory prohibitions un- 
related to the market impact of the transactions at 
issue,’’'*' since to do so would be “‘inconsistent and a 
violation of Congressional intent.’ It would appear 
inconsistent with Congressional intent, in formulating 
rules under Section 11(a)(1)(H), to create a potentia! 
market impact by discriminating among types of 





' Special Study, Part 2, at 295. 
Conference Report, at 106. 


‘2/d, In that connection, there are some indications 
of Congressional perceptions about market impact of 
transactions. The Chairman of the House Subcom- 
mittee on Commerce and Finance, which developed 
H.R. 5050 (93d Cong., 2d Sess. (1974) and H.R. 
4111 (94th Cong. 1st Sess. (1975)), indicated that 
“banning the institutions from exchange membership 
will do nothing to abate increasing institutional 
trading.’’ Address by Congressman John E. Moss, 
New York Conference for Senior Management, Jan. 
18, 1974. The Senate’s views appear to have been 
similar: 


The essential elements involved in the institutional 
impact or the markets for equity securities, for exam- 
ple, the trading of large blocks of stock in a manner 
which avoids the auction market, short swing specu- 
lation, primary assess [sic] to advantageous research, 
concentration of investments, liquidation of posi- 
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members.'*? Any person who is now or later becomes 
an exchange member would be permitted to avail itself 
of the following rule, which the Commission is pro- 
posing for comment: 


§240.11a1-3 Transactions for Accounts Subject to 
Investment Discretion 


(a) Any transaction effected on a national securities 
exchange by a member thereof for an account as to 
which the member or an associated person exercises 
investment discretion shall be deemed to be of a kind 
which is consistent with the purposes of Section 
11(a)(1) of the Act, the protection of investors, and 
the maintenance of fair and orderly markets if: 


(1) neither the member nor any of its associated persons 
assesses any charge based on transactions effected by 
or for the account; provided, however, that the fore- 
going shall not preclude payment by the account of 
brokerage commissions paid to brokers which are not 
associated persons of the member or payment of 
transfer taxes; 


(2) the member acts only as agent for such account 
and does not, in any such transaction, participate for 
the account of any associated person or for its own 
account; and 


(3) the transaction is effected on an exchange which 
has declared effective a plan pursuant to paragraph (b) 
hereof. 


(b) Exchanges may file with the Commission pursuant 
to Section 19(b) of the Act a plan (in the form of 
comprehensive rules) (1) setting forth objective criteria 
with respect to membership and access to exchange 
and member services (on and off the floor) and specify- 
ing time periods for action on all applications for 
membership or access; and (2) delineating precisely 
the scope of exchange jurisdiction to be exercised over 
associated persons. The Commission shall not declare 
any such plan effective unless it shall determine that 
such plan eliminates all burdens on competition not 
reasonably necessary in furtherance of the Act and is 
otherwise consistent with the Act and the rules and 
regulations thereunder. 





tions with little regard for market impact, and other 
matters, appear to have nothing whatsoever to do with 
whether or not institutions may become members of 
exchanges. Report on S.470, at 15. 


Cf. Remarks of Senator Harrison A. Williams in 
Hearings on S.249, at 395. 


'8 But see Section 11(a)(1)(G)(i). 


The following observations may be helpful to commen- 
tators: 


(a) The approach taken by the rule with regard to 
conflict-of-interest incentives to churn a managed insti- 
tutional account is, basically, a requirement that there 
not be any fee based solely on transactions. Thus, 
while an appropriate periodic management fee could be 
charged, no specific charge could be made by the 
member exercising investment discretion on the occa- 
sion of a decision to sell one security or to buy another 
(aside from commissions paid to unaffiliated brokers 
and transfer taxes). It would be anticipated, however, 
that, in negotiating an appropriate fee, both the cus- 
tomer and the money manager would take into account 
the extent to which the money manager would perform 
brokerage services. Nevertheless, the effect of the 
requirement could be viewed as creating the opposite 
of an incentive to churn, and creating instead a bias 
against normal transaction levels since, by reducing 
transaction volume, a member with managed accounts 
might reduce expenses. On balance, however, particu- 
larly in light of efficient market theories,“ this possi- 
bility seems, as a practical matter, substantially less 
serious than the possible problems of churning and 
seems not to warrant an absolute separation of func- 
tions which could be, overall, more costly to investors. 


(b) The rule also anticipates that, in appropriate situa- 
tions, a money manager may determine to retain un- 
affiliated brokers to effect transactions for the account. 
Particularly in the case of large transactions or thinly 
traded securities, it may be desirable for the money 
manager to obtain specialized services. If the money 
manager were required to absorb the expense, there 
might thereby be created a bias against obtaining the 
services of unaffiliated brokers. On the other hand, it is 
today the common practice of many money managers, 
whether or not they are members of exchanges, to act, 
in effect, as brokers on behalf of their managed 
accounts. This is particularly true in the case of the 
over-the-counter and third markets where many money 
managers seek out marketmakers directly, but, in cases 
where there are other legitimate considerations, such as 
confidentiality, an unaffiliated broker may be retained. 
With the contemplated elimination of restraints on 
access to exchange markets, money managers should 
have the freedom to make similar decisions, consistent 





“4See J. Lorie and M. Hamilton, The Stock Market 
(1973). The proposed rule would also be similar to 
prohibitions on direct or indirect sales, exchanges or 
leasing of any property between an employee benefit 
plan and a party-in-interest. See the Employee Retire- 
ment Income’ Security Act, 1974, Pub. L. 93-406 
(Sept. 2, 1974) (hereinafter referred to as ‘‘ERISA’’), 
Section 406. 
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with their fiduciary responsibilities, if they determine to 
become exchange members. On the other hand, the 
fact that there would be available to all money man- 
agers access to exchange markets would not preclude 
them from determining to avoid direct involvement in 
the functioning of the securities markets and to con- 
tinue to rely on retaining unaffiliated brokers for their 
managed accounts when necessary or appropriate.'® 
The principal consideration in all situations would 
appear to be full disclosure to the account concerned 
and informed consent by that account. 


(c) To prevent ‘parking’ of securities in a managed 
account, a member would not be permitted in con- 
nection with any transaction to participate for the 
account of any associated person or for its own ac- 
count.'® Since, however, some securities transactions 
are technically structured as principal transactions (or as 
transactions in which a member acts as an agent for 
another party) even though they could be treated as, in 
substance, transactions for the account of the mem- 
ber’s customer, appropriate recognition could be given 
to such situations. '”” 





“in that case, the management fee might reflect the 
fact that the account would pay separately for broker- 
age. See, e.g., Securities Exchange Act Release 
No. 8746 (Nov. 10, 1969), 34 FR 18543 (1969); see 
also Delaware Management Company, Inc., 43 SEC 
392 (Jul. 19, 1967). 


“61n dealing in an impersonal market, there may be 
some problems in being aware of the identity of the 
parties on the other side of a particular transaction. 
The Committee of Conference on ERISA recognized 
this question in dealing with prohibited transactions 
under ERISA: 


In general, it is expected that a transaction will 
not be a prohibited transaction (under either the labor 
or tax provisions) if the transactions is an ordinary 
“blind” purchase or sale of securities through an 
exchange where neither buyer nor seller (nor the agent 
of either) knows the identity of the other party involved. 
In this case, there is no reason to impose a sanction 
on a fiduciary (or party-in-interest) merely because, by 
chance, the other party turns out to be a party-in- 
interest (or plan). 


Joint Explanatory Standard of the Comm. of Confer- 
ence, S. Rep. No. 93-1090, 93d Cong., 2d Sess. 
265 (1974). Commentators are invited to suggest solu- 
tions to this possible problem under proposed Rule 
11a1-3. 


7See, e.g., NYSE Rules 391 and 392. Again, com- 
mentators are invited to offer specific alternatives for 
consideration. 
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(d) Many managed accounts are employee benefit 
plans and will therefore also be subject to provisions 
of ERISA. If fee arrangements for services to accounts 
such as pension plans as to which a member (or an 
associated person) acts as a fiduciary were structured 
in accordance with the requirements of proposed Rule 
11a1-3, it will still remain necessary to determine, under 
ERISA, whether adequate safeguards are present so 
that either those services would be considered as a 
single service for purposes of the prohibition against 
multiple services in Section 406(a)(1)(C) of ERISA or 
potential exemptive approaches, appropriately pro- 
tective of plan participants, could be developed.’ 





“8ERISA is administered by the Department of Labor 
and the Internal Revenue Service. Because it is a 
relatively new statute affecting a very complicated area, 
the Department and the Service have necessarily been 
careful in adopting definitive views on some of the more 
complex provisions. For example, in adopting exemp- 
tions (which currently expire on May 1, 1978) res- 
pecting employee benefit plans and broker-dealers, 
reporting dealers and banks, the Department and the 
Service have cautioned: 


. Furthermore, the fact that a transaction is the 
subject of an exemption is not dispositive of whether 
the transaction would have been a prohibited trans- 
action in the absence of such exemption, or, though 
it would have been a prohibited transaction, is exempt 
by operation of a statutory exemption or a transitional 
rule. 40 FR 50845 (Oct. 31, 1975). 


The legislative history of Section 11(a) makes it clear 
that it was, to some extent, viewed as related to 
ERISA in concept. For example, the Conference 
Report stated that: 


The Conferees believe that the Department of Labor 
and the Internal Revenue Service in administering the 
Employee Retirement Income Security Act (“ERISA”), 
should provide an exemption from the prohibited 
transactions provisions of that statute to permit sec- 
urities firms to continue to provide brokerage services 
to accounts with respect to which they exercise invest- 
ment discretion until May 1, 1978. Such an exemption 
would conform that statute and the provisions of this 
bill, thus permitting securities firms to phase out this 
combination of businesses in an orderly way. Similarly, 
the conferees hope that the Department of Labor and 
the Internal Revenue Service will, to the maximum 
degree consistent with the policies of ERISA, conform 
the prohibitions in that statute applicable to securities 
firms and municipal securities dealers to the provisions 
and policies of this bill. Conference Report, at 107. 
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(e) In addition, the proposed rule would be dependent 
on open access to the exchange and the exchange 
would be required to develop an access plan identical 
to that described in connection with proposed Rule 
11a2-1. 


Effect vs. Execute. Since Section 11(a)(1) is drawn to 
prohibit ‘‘effecting’’ certain transactions on an ex- 
change, it might be interpreted only to cover exchange 
transactions executed directly by a member for its own 
account, the account of associated person, or an 
account as to which the member or its associated 
person exercises investment discretion. Alternatively, it 
might be interpreted to cover not only those trans- 
actions but also transactions for those accounts ef- 
fected indirectly by the member by using the services 
of another member to execute the transaction.'” Sec- 
tion 11(a)(2)(C) authorizes regulation (or prohibition) of 
transactions “‘effected’’ on an exchange by any broker 
or dealer not a member thereof. Taken together, those 
two uses of the word “effect’’ point toward the second 
interpretation since, under current circumstances, a 





While the prohibitions of Section 11(a) and the 
prohibited transactions provisions of ERISA may over- 
lap to some extent, there are areas covered by Sec- 
tion 11(a) which would not be covered by ERISA. 
Nevertheless, in view of the apparent Congressional 
desire to harmonize the policies of the 1975 Amend- 
ments and ERISA, the Commission anticipates con- 
sulting with the Department and the Service in order 
to develop a policy approach to Section 11(a) that 
will be consistent, to the maximum extent feasible, 
with the approach to ERISA taken by the Department 
and the Service. 


Section 3(a)(3)(A) of the Act defines the term ‘‘mem- 
ber,’’ when used with respect to a national securities 
exchange, to include, among others, ‘‘(i) any natural 
person permitted to effect transactions on the floor 
of the exchange without the services of another person 
acting as broker, (ii) any registered broker or dealer 
with which such a natural person is associated, 
[and] (iii) any registered broker or dealer permitted to 
pc as a representative such a natural person 

"" Presumably, under current circumstances, a 
non- -member would be a person who fit none of those 
categories and was, accordingly, not able to ‘‘effect’’ 
any transactions without utilizing the services of a 
member. Many members do, of course, choose 
currently to rely on the services of other members to 
execute transactions for their customers and do not, 
themselves, maintain a floor presence. If ‘‘effect’’ 
were to be read narrowly, those members would not 
be subject to Section 11(a). 


non-member may “‘effect’’ a transaction only by utiliz- 
ing the services of a member.'® Under that interpreta- 
tion a member would not be able to effect a transaction 
by using the services of another member to execute 
the transaction unless the member would itself have 
been permitted under Section 11(a)(1) to execute the 
transaction. '*! 


Several commentators criticized the broader interpreta- 
tion’ on the theory that it would restrict the activities 





'°The introduction of more modern electronic equip- 
ment and further developments of a national market 
system may, in time, obviate the need for off-floor 
members, who typically are ‘‘regional’’ members, to 
rely on the execution services of other members. 
Similarly, the development of a national system for 
clearance and settlement may displace, to some 
extent, private clearing systems. Those developments 
may make at least part of the definition of ‘‘member’’ 
obsolete. In any event, restrictions currently imposed 
on use of modern communications equipment to 
obtain access to exchange facilities are under review. 
See Securities Exchange Act Release Nos. 12157 
(Mar. 2, 1976), 41 FR 10662 (Mar. 12, 1976); and 
13027 (Dec. 1, 1976), 41 FR 53557 (Dec. 7, 1976). 

'*'For example, if member firm A (which would gen- 
erally be a registered broker-dealer) exercises invest- 
ment discretion over an account, then, even though 
member B (whether or not member B was part of a 
member firm) executes a transaction for the account, 
member firm A would also “‘effect’’ the transaction 
by directing it to member B. On the other hand, if 
investment manager C, an associated person of mem- 
ber firm A, exercises investment discretion over an 
account and directs transactions through member B 
(without any participation by member firm A), then 
member firm A would not be “‘effecting’’ the trans- 
action. See Gordon Securities Limited, (1975-1976 
Transfer Binder] Fed. Sec. L. Rep. (CCH) 480,473 
(Mar. 1, 1976). That distinction, which flows from the 
structure of Section 11(a), could be seen as depending 
wholly on formal considerations. On the other hand, 
if the distinction were not made, there would be 
additional disincentives to exchange membership. 


'2See, e.g., Responses of The Association of the Bar 
of The City of New York (Apr. 15, 1976); Baer & 
McGoldrick on behalf of Weiss, Peck & Greer (June 15, 
1976); Goldman, Sachs & Co. and Salomon Brothers 
(Jun. 22, 1976); Merrill Lynch, Pierce, Fenner & 
Smith Incorporated (received Jun. 16, 1976); the New 
York Stock Exchange, Inc. (Jun. 25, 1976); and the 
Securities Industry Association (May 13, 1976), File 
No. S7-613. 
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of exchange member firms in a way not intended by 
Congress., That interpretation would, they argued, un- 
fairly deprive them of the opportunity, as exchange 
members, to manage institutional accounts for which 
other firms were engaged to execute exchange trans- 
actions. On the other hand, some industry representa- 
tives agreed in substance with that interpretation on the 
theory that exchange members might hire a two-dollar 
broker, if ‘‘effect’’ were interpreted narrowly, and 
thereby avoid Section 11(a)."° Other representatives 
noted that “‘[uJnlike many other Exchange Act provi- 
sions where the term ‘effect’ is used (for example, 
Section 9, 15 U.S.C. 78(i)), the term ‘effect’ as used in 
Section 11(a)(1) is not qualified by the phrase ‘directly 
or indirectly.”’’* It was also suggested that Section 





"See, e.g., Response of Goldman, Sachs & Co. 
and Salomon Brothers (Jun. 22, 1976), at 6-8; 
Response of the New York Stock Exchange, Inc. 
(Jun. 25, 1976), at 1-3, File No. S7-613. 


Response of The Association of the Bar of The 
City of New York (Apr. 15, 1976), at 2, File No. 
S7-613. That observation, to the extent it was thereby 
being suggested that inferences should be drawn as 
to the meaning of “effect’’ from the presence or 
absence of the phrase ‘‘directly or indirectly,’’ does 
not appear to be predicated on an entirely com- 
prehensive analysis. In several places in the Act, 
the word “‘effect’’ is modified by the phrase ‘‘directly 
or indirectly.” See, e.g., Sections 5, 9(a) and 30, 
15 U.S.C. 78e, 78i(a) and 78dd. At the same time, the 
word “effect,’’ and its cognates, are more often used 
alone, in contexts (other than Section 11(a)) where 
a constricted -interpretation would be wholly inap- 
propriate. See, e.g., Sections 3(a)(4), 3(a)(31), 3(d), 
6le)(1)(A), 6(e)(1)(B), 6(e)(3), 9(b), 10(a), 11(b), 11(d), 
11A(c)(1), 11A(c)(2), 11A(c)(3)(AMi), 11A(c)(3)(A) (ii), 
11A(c)(3)(B), 11A(c)(4)(A), 12(a), 12(f)(2), 12(j), 12(k), 
13(f)(1)(D), 13(F(AM(EMiv), 13(f)((Evii),  13(f)(1)(E) 
(viii), 15(a)(1), 15(b)(7), 15(b)(8), 15(b)(9), 15(c)(1), 15 
(c)(2), 15(c)(3), 15(c)(5), 15(c)(6), 15Bla)(1), 15B(b) 
(2)(A), 15Bic)(1), 28(d), 28(e)(1), 28(e)(2) and 28(e)(3) 
(C), 15 U.S.C. 78cla)(4), 78cla)(31), 78c(d), 78f(e)(1) 
(A), 78f(e)(1)(B), 78f(e)(3), 78ilb), 78jla), 78k(b), 
78k(d), 78k-1(c)(1),  78k-1(c)(2),  78k-1(c)(3)(A)(i), 
78k-1(c)(3)(A)(ii), 78k-1(c)(3)(B), 78k-1(c)(4)(A), 781(a), 
7817(f)(2), 787(j), 787(k), 78m(f)(1)(D), 78m(F)(1)(E)iv), 
78m(f)(1)(E) (vii), 78m (F)(1)(E) (viii), 780(a)(1), 780(b)(7), 
780(b)(8), 780(b)(9), 780(c)(1), 78o(c)(2), 78o(c)(3), 
780\(c)(5), 780(c)(6), 780-2(a)(1), 780-2(b)(2)(A), 780-2 
(c)(1), 78bb(d), 78bb(e)(1), 78bble)(2) and 78bb(e)(3) 
(C). At the same time, the Congress added qualifying 
phrases in other sections where a narrower meaning 
was intended. See, e.g., Sections 3(a)(3), 6(c)(4), 
6(f)(1) and 6(f)(2), 15 U.S.C. 78cla)(3), 78f(c)(4), 
78F(f)(1) and 78f(f)(2). 
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11(a)(2)(C), which authorizes the Commission to extend 
the Section 11(a) prohibitions to nonmembers, was 
addressed to possible future circumstances. 


Section 11(a) can be viewed as intended in large part to 
redress a perceived competitive imbalance favoring 
member firms which would use advantages of time and 
place given them by direct access. They might thereby 
be in a position to provide, it could be suggested, 
better executions than might be available to non- 
members that did not have their own in-house em- 
ployees on exchange floors nor effective and ready 
means of obtaining access. In view of that possibility 
and in view of the consequences of a consistent con- 
struction of ‘effect’ in Section 11(a) on the structure of 
the securities industry, the Commission is proposing for 
comment the following rule which, if adopted, would be 
intended to eliminate certain disparities: 


§240.11a2-2 Members’ Transactions Effected Through 
Other Members 


(a) A member (the “initiating member’’) may not effect 
a transaction on a national securities exchange for its 
own account, the account of an associated person, or 
an account as to which it or an associated person 
exercises investment discretion unless: 


(1) such transactions is of a kind described in para- 
graphs A through H of Section 11(a)(1) of the Act and 
the rules and regulations thereunder; or 


(2) such transaction is effected in compliance with the 
following conditions: 


(i) such transaction is executed on the floor, or through 
use of the facilities, of the exchange by a member (the 
“executing member’’) which is not an associated per- 
son of the initiating member; 


(ii) the order for such transaction is transmitted from 
off the exchange floor; 


(iii) neither the initiating member nor any associated 
person of the initiating member participates in the 
execution of the transaction at any time after the order 
for such transaction has been transmitted to the ex- 
change floor; and 


(iv) the transaction is effected on an exchange which 
has a plan pursuant to paragraph (b) hereof. 


(b) Exchanges may file with the Commission pursuant 
to Section 19(b) of the Act a plant (in the form of 
comprehensive rules) (1) setting forth objective criteria 
with respect to membership and access to exchange 
and member services (on and off the floor) and specify- 
ing time periods for action on all applications for 
membership or access; and (2) delineating precisely the 
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scope of exchange jurisdiction to be exercised over 
associated persons. The Commission shall not declare 
any such plan effective unless it shall determine that 
such plan eliminates all burdens on competition not 
reasonably necessary in furtherance of the purposes of 
the Act and is otherwise consistent with the Act and 
the rules and regulations thereunder. 


(c) Any transaction effected in compliance with the 
requirements of paragraph (a)(2) shall be deemed to be 
of a kind which is consistent with the purposes of 
Section 11(a){1) of the Act, the protection of investors, 
and the maintenance of fair and orderly markets. 


Several points should be noted in connection with the 
proposed rule. First, the proposed rule would relate not 
only to members’ proprietary trading but also their trad- 
ing for certain associated person and managed insti- 
tutional accounts. It would be adopted under, among 
others, Sections 11(a)(1)(H) and 11(a)(2). Transactions 
effected pursuant to the rule would be exempted from 
the general prohibition in Section 11(a)(1) but would 
be regulated in accordance with the rule. Second, the 
rule would permit transactions to be executed by any 
unaffiliated member, including a two-dollar broker, a 
commission house broker, or an exchange specialist or 
marketmaker. Third, the initiating member would be 
required to transmit the order from off the floor and 
would not thereafter be permitted to participate in 
executing the transaction.'® In addition, the proposed 
rule would be dependent on open access to the ex- 
changes, which would be required to develop an access 
plan identical to that described above, in connection 
with proposed Rule 11a2-1. 


Statutory Basis 


Proposed Securities Exchange Act Rules 11a1-3, 11a2- 
1, and 11a2-2 would be promulgated pursuant to the 





‘This would mean, for example, that a member firm 
could not use its own floor broker, thus limiting the 
extent to which a member firm could achieve vertical 
integration of one aspect of its brokerage operations. 
Commentators may wish to compare the benefits, if 
any, to investors and the public interest derived 
from proscribing one aspect of vertical integration with 
possible efficiencies to be derived from permitting all 
money managers to decide for themselves whether 
vertical integration is or is not desirable under rules 
directed at specific conflict-of-interest problems. Also, 
commentators may wish to consider whether the 
rule should be modified to permit use of automatic 
order execution systems currently in place on several 
exchanges. 


provisions of the Securities Exchange Act of 1934, 
15 U.S.C. 78a et seq., and particularly Sections 2, 3, 6, 


10, 11, 11A, 15 and 23, 15 U.S.C. 78b, 78c, 78f, 78), 
78k, 78k-1, 780 and 78w. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





APPENDIX A 


SUMMARY OF COMMENTS SUBMITTED ON SEC- 
TION 11(a) IN RESPONSE TO SECURITIES EXCHANGE 
ACT RELEASE NO. 12055 


PART I: OVERVIEW 


Thirty respondents submitted a total of over 350 pages 
of comments on Securities Exchange Act Release No. 
12055.' The commentators included five national securi- 
ties exchanges, the Securities Industry Association (the 
SIA”), the United States Department of the Treasury 
(the ‘‘Treasury’’), the Association of the Bar of The City 
of New York (the “City Bar Association’’), the Ameri- 
can Council of Life Insurance, and numerous registered 
brokers and dealers. 


The submissions reflected in many cases concern with 
Section 11(a) of the Securities Exchange Act of 1934 
(the ‘‘Act’’),? which, it appears, has begun to affect 
adversely the operations of exchange member organiza- 
tions and to alter the manner in which business is 
conducted generally in the securities industry. Con- 
siderable dissatisfaction was voiced concerning the im- 
pact which Section 11(a) is expected to have on 
exchange members’ ability to compete with non- 
exchange member brokers and dealers, and other per- 
sons offering forms of investment advice, for money 
management business. Section 11(a) was thus believed 
to be a major disincentive to the retention or acquisition 
of exchange membership. It was repeatedly suggested 
that the policies underlying Section 11(a) were obsolete 
as the result of events occurring after the enactment 
of Section 11(a); it was also argued that those policies 
were supported by unsubstantiated assertions. Conse- 
quently, the commentators, by and large, expressed 
the view that the exemptive provisions of Section 11(a) 





"Securities Exchange Act Release No. 12055 (Jan. 27, 
1976), 41 FR 8075 (Feb. 24, 1976) (hereinafter referred 
to as ‘Release No. 12055’). 


215 U.S.C. 78k(a). 
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should be broadly construed and fully utilized by the 
proposal and adoption of Commission rules. Many re- 
quests for exemptions were received with respect to 
different types of specialized activities performed by 
member organizations.° 


Release No. 12055 offered an opportunity for some 
commentators to reconsider past positions and state- 
ments made concerning Section 11(a) during the legi- 
slative process or during legislative consideration of 
earlier bills with similar provisions.‘ In the past, the SIA, 
for example, has endorsed the prohibition of affiliated 
trading contained in former Rule 19b-2 in preference to 
Section 11(a) as proposed in S$.249.° In response to 





3The Commission, for example, was requested to ex- 
empt, pursuant to Section 11(a)(1)(H), principal trans- 
actions in listed corporate bonds, options hedging 
transactions, and transactions for such managed ac- 
counts as pension funds, Keogh plans and ERISA ac- 
counts. The New York Stock Exchange, Inc. (the 
“NYSE"”) alone sought exemptions to cover the situa- 
tions in which (1) a member has an inventory remaining 
from a prior offering and wishes to dispose of those 
shares; (2) there is an order imbalance in a specific 
security on the floor which requires a member to assist 
the specialist; (3) there is a special block transaction 
subject to applicable NYSE rules; or (4) a member 
wishes to trade as a principal in listed corporate bonds. 


“See S.249, 94th Cong., 1st Sess., Section 5 (1975); 
H.R. 4111. 94th Cong., 1st Sess., Section 105 (1975); 
S.470, 93d Cong., 1st Sess., Section 1 (1973); S.488, 
93d Cong., ist Sess., Section 2 (1973); H.R.5050, 93d 
Cong., 1st Sess., Section 204 (1973); $.3347, 92d 
Cong., 2d Sess. (1972); S.1164, 92d Cong., 2d Sess. 
(1972). 


°Hearings on S. 249 before the Subcomm. on Securities 
of the Senate Comm. on Banking, Housing and Urban 
Affairs, 94th Cong., 1st Sess. 359 (1975) (hereinafter 
referred to as the S.249 Hearings). Earlier, in the hear- 
ings on S. 470, the SIA had then advocated a broad ban 
on institutional exchange membership but opposed any 
prohibition on the combination of money management 
and brokerage business by ‘’securities firms.’’ Hearings 
on S. 470 before the Subcomm. on Securities of the 
Senate Comm. on Banking, Housing and Urban Affairs, 
93d Cong., Ist Sess. 388-390 (1975) (hereinafter re- 
ferred to as the S.470 Hearings). During testimony on 
two earlier bills relating to institutional membership, 
S.1164 and S.3347, the SIA had gone on record as op- 
posed to institutional membership on national ex- 
changes but had also expressed reservations as to any 
general ban on member self-dealing. Hearings on 
S.3347 and S.1164 before the Subcomm. on Securities 
of the Senate Comm. on Banking, Housing and Urban 
Affairs, 92d Cong., 2d Sess. 658, 661-62 (1972). 
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Release No. 12055, the SIA initially presented a detailed 
set of comments, recommending a broad expansion of 
the coverage of the general prohibition of Section 
11(a)(1) to the over-the-counter. markets under certain 
conditions,® and exemptive relief such as the permanent 
extension of the grandfather clause under Section 
11(a)(3) to benefit pre-May 1, 1976 members which 
perform brokerage on behalf of managed institutional 
accounts.’ It later withdrew those comments, conclud- 
ing that full application of Section 11(a) would not be in 
the best interests of the securities industry .® 

Other respondents which had earlier expressed support 
for Section 11(a) or similar provisions in earlier bills 
also modified their position. The NYSE stated that 
“Section 11(a) currently provides a potentially serious 
disincentive to NYSE membership’’? and suggested that 
the exemptions contained in Section 11(a)(1) be con- 
strued broadly. In addition, the NYSE proposed a num- 
ber of exemptions” as a means of promoting, /nter alia, 
“equality of regulation’’ between exchange markets and 
the over-the-counter markets. "' 


The only two nonmember, money management organi- 
zations to respond to Release No. 12055 favored Sec- 
tion 11(a). The American Council of Life Insurance has, 
along with its predecessors,'’* given some support to 





®Response of the SIA (hereinafter referred to as the 
SIA), (May 13, 1976), Securities and Exchange Com- 
mission File No. S7-613 (hereinafter referred to as File 
No. S7-613). The SIA had proposed a revision of the 
definition of ‘‘member”’ to mean any person, including a 
bank or other financial institution, executing transac- 
tions in listed securities on a regular basis without the 
services of another person acting as a broker. That 
proposal was made on the assumption that restrictions 
on off-board principal transactions would be eliminated 
or the growth of off-board trading in listed securities 
would, in any event, continue. Two other respondents 
had also suggested, albeit briefly, the extension of Sec- 
tion 11(a)(1) to non-member broker-dealers. 


Id. 
®S/A (Dec. 21, 1976). 


*Response of the New York Stock Exchange, Inc. (here- 
inafter referred to as the NYSE) at 7, File No. S7-673. 


‘Note 3 supra. 

"'The NYSE suggested, in the alternative, that the regu- 
latory scheme of Section 11(a)(1) should be extended to 
the third market through the Commission's exercise of 


its regulatory authority under Section 11(a)(2). 


'"*The American Council of Life Insurance is the product 





























Section 11(a).'* The second organization, the Invest- 
ment Counsel Association of America, Inc., has, in the 
past, expressed opposition to the 80-20 test of former 
Rule 19b-2 and stated that exchange members’ ‘’rela- 
tionships with both investment companies and all such 
discretionary accounts should be prohibited, and on a 
100% and not an 80-20 basis.’’"* Recently, it expressed 
strong support for maintaining high professional stan- 
dards in the securities industry. '® 


Part Il contains a detailed summary of the comments 
submitted in response to Release No. 12055. First, 
there is asummary of the comments according to major 
issues arising with respect to Section 11(a). Second, 
there is a summary of the comments submitted in 
response to each of nine questions posed in Release 
No. 12055. 


PART Il: DETAILED SUMMARY 
Securities Exchange Act Rule 11a1-(T)."® 


Although the respondents generally favored Rule 
11a1-1(T),” there were significant comments with re- 





of a merger in 1976 between the Institute on Life Insur- 
ance and the American Life Insurance Association. The 
latter was in turn the product of an earlier merger be- 
tween the American Life Convention and the Life 
Insurance Association of America. 


'SResponse of the American Council of Life Insurance 
(Dec. 1, 1976), File No. S7-673. \t had also suggested 
that a repeal of all restrictions on access to exchange 
membership —in particular Rule 19b-2 type provisions — 
would be a “‘legitimate’’ alternative to Section 11(a). 
Testimony of the American Life Insurance Association 
on S.249, S.249 Hearings, at 296. See also Testimony 
of Harold E. Bigler, Jr., and Paul J. Mason, Esq. on 
behalf of the American Life Convention and the Life 
Insurance Association of America, Commission Hear- 
ings on Proposed Rule 19b-2 (Nov. 28, 1972), Securities 
and Exchange Commission File No. S7-452 (hereinafter 
referred to as File No. S7-452). 


Response of the Investment Counsel Association of 
America, Inc. (Oct. 3, 1972), File No. S7-452. 


'SLetter to Roderick M. Hills, Chairman, Securities and 
Exchange Commission, from John L. Casey, Chairman, 
Investment Counsel Association of America, Inc. (Dec. 
1, 1976). 


'©17 CFR 240.11a1-1(T). 
"See, e.g., Response of Asiel & Co. (hereinafer re- 


ferred to as Asie/ & Co.), at 1, File No. S7-613; Re- 
sponse of Baer & McGoldrick on behalf of Weiss, Peck 


spect to its form or the potential interpretation of its 
terms. Those comments related, for the most part, to 
the language of Section 11(a)(1)(G) itself, which re- 
spondents generally viewed as ambiguous. 


One submission argued for a liberal construction of 
Section 11(a)(1)(G) and Rule 11a1-1(T) in order to 
permit firms with a broad and diverse securities busi- 
ness to remain exchange members.'® For purposes of 
the income test imposed by Section 11(a)(1)(G), it was 
contended that income derived from market making 
and investment advisory services should be included, 
and that the phrase, ‘’selling securities to customers,’’'9 
should not be construed to include only public cus- 
tomers. A contrary view would exclude the revenues 
of market makers and other types of dealers, which do 
business generally with other broker-dealers, and 
deprive many such entities of the exemption provided 
by Section 11(a)(1)(G). That respondent further argued 
that a contrary view would be inconsistent with the 
legislative history of the Securities Acts Amendments 
of 1975” and the Commission’s interpretation of 
Section 3(c)(2) of the Investment Company Act of 
1940.7' In support of its view that ‘‘related activities’ 
include certain types of income from investment 
advisory services, that firm considered the legislative 
history of the 1975 Amendments and the meaning of 





& Greer (hereinafter referred to as Weiss, Peck), at 21, 
File No. S7-613; Response of the Boston Stock Ex- 
change (hereinafter referred to as the BSE), at 3, File 
No. S7-613; SIA (May 13, 1976), at 7. 


'8Weiss, Peck, at 2. The business of that respondent 
includes brokerage for individual and institutional cus- 
tomers; specialist activities on the NYSE; investment 
management services to pension, profit-sharing and 
welfare trusts, universities and other trusts, and indi- 
viduals; serving as an investment advisor; participation 
in an institutional venture capital partnership; and 
consulting services to corporations with respect to 
mergers, acquisitions and general business planning. 


'/d., at8. 


Pub. L. No. 94-29 (June 4, 1975) (hereinafter referred 
to as the ‘’1975 Amendments’’). 


2115 U.S.C. 80a-3(c)(2). According to the Committee of 
Conference, Section 11(a)(1)(G)(i) was patterned on 
Section 3(c)(2), which serves the purpose of excluding 
from the definition of ‘‘investment company’’ persons 
which meet the prescribed standards. See Securities 
Acts Amendments of 1975, Conference Report to Ac- 
company S.249, Joint Explanatory Statement of the 
Comm. of Conference, H.R. Rep. No. 229, 94th Cong., 
1st Sess. 105 (1975). 
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Section 3(c)(2). The legislative history, it stated, dis- 
closes that both the Senate and the House bills con- 
tained a proprietary exemption, ai'though the Senate 
version was much broader than the House version, 
and that, in light of a presumed goal to eliminate 
exchange membership by financial institutions, the 
exemption should continue to permit proprietary trans- 
actions by members with a bona fide securities busi- 
ness. That firm further pointed out that Section 3(c)(2) 
reinforces such a view of the proprietary exemption 
under Section 11(a)(1); Commission staff interpretative 
and no-action letters issued with respect to that Sec- 
tion, it stated, have construed its language to refer to a 
broad range of securities activities conducted by 
investment banking firms, broker-dealers, and ex- 
change members generally.” 


Overall, that commentator asserted that Section 11(a) 
and its legislative history evidence a Congressional 
concern with the strength of the auction market and, 
as an integral part thereof, the role of specialist firms. 
To exclude specialist income from being a permissible 
source of income in the computation of the income 
test, it contended, would impair that Congressional 
purpose. Similarly, to exclude advisory fees would 
ignore the close link between the rendition of advisory 
services and the execution of resulting brokerage, 
deprive the industry of a stable source of revenue 
and thereby tend to destabilize the auction market. It 
would also encourage contributors of capital to a mem- 
ber organization to withdraw their investments since 
Rule 11a1-1(T) would not recognize income from 
member trading for the purposes of the Section 
11(a)(1)(G) income test, or it would act as an incentive 
for a member organization to divest nonqualifying 
businesses, e@.g., specialist activities. Divesting non- 
qualifying businesses would cause member firms’ 
revenues to become less stable because they would be 
more subject to any fluctuations in the level of each 
remaining activity. In lieu of the tests employed in 
Section 11(a)(1)(G)(i), it was suggested, qualifying 
businesses should be determined by reference to Sec- 
tion 4(i)(1) of the Securities Investor Protection Act of 
1970.77 A broad construction of the income text, that 
firm believed, would not pose the danger of resurrecting 
the narrow “‘business mix’’ test of former Rule 19b-2.% 


The NYSE also pressed for an expanded reading of 
the income test.” The NYSE argued that the income 





Weiss, Peck, at 10-15. 
2315 U.S.C. 78ddd(i)(1). 
*4Weiss, Peck, at 15-19. 


it suggested that specialist and arbitrage income, for 
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test provision would not accommodate, or permit the 
continuation of, most floor trading firms, as currently 
organized. The result would be a competitive burden on 
individual members.*° The Philadelphia Stock Exchange 
opposed Rule 11a1-1(T), arguing that the Temporary 
Rule and its income test were not too different than 
former Rule 19b-2; that the rule would be easily 
circumvented by reciprocal practices between member 
organizations; and that member organizations would 
tend to ‘’churn’’ their accounts in order to increase 
the proportion of business necessary to satisfy the 
income test.”” 


There were a number of conflicting statements with 
respect to the mechanical feasibility of the Temporary 
Rule. On the other hand, the Treasury and the Boston 
Stock Exchange expressed the view that the exemption 
is desirable and workable* and protects public orders 
without imposing undue disclosure burdens on ex- 
change:‘members. The Boston Stock Exchange empha- 
sized that the concept of public orders taking prece- 
dence over member orders is well established.” The 
NYSE, on the other hand, suggested that the order 
identification requirement in the Rule would obstruct 
the flow of the market as maintained by the specialist. 
The NYSE urged the deletion of that requirement and 
reliance solely upon current exchange rules governing 
priority, parity, and precedence.” 


Proposed Securities Exchange Act Rule 11a1-2. 


Although there were some differences of opinion, the 
commentators generally endorsed the proposed Rule.*" 





example, should be computed as permissible income 
under the Temporary Rule. 


*°NYSE, at 6-7. 


?’Response of The Philadelphia Stock Exchange, Inc. 
(hereinafter referred to as the Ph/x), at 8, File No. S7- 
673. See BSE, at 2-3. 


2BSE, at 3. 


NYSE, at 9-10. Those rules generally do not distin- 
guish between members’ orders and nonmembers’ 
orders and consequently would not appear to comply 
with the requirements of Section 11(a)(1)(G). 


31See, e.g., BSE, at 3; Response of Gadsby & Hannah 
on behalf of Overseas Securities Corporation (herein- 
after referred to as Overseas), at 2, File No. S7-613; 
Treasury, at 1. Compare NYSE, at 11, with Phix, at 9. 
The respondents believed that the proposal would 
serve their interests in a manner consistent with the 
purposes of Section 11(a). Response of Gadsby & 
Hannah on behalf of ABD Securities Corporation (here- 























The U.S. affiliates of foreign banks supported it as 
being essential to meaningful foreign access to the 
United States securities markets.** They stated that 
foreign institutions do not have any practical alterna- 
tives to the use of omnibus accounts. First, omnibus 
accounts are widely used in transactions for the 
accounts of customers of foreign banks by reason of 
the confidentiality and secrecy laws or customs of sev- 
eral European countries. Second, to place customers’ 
orders through unaffiliated U.S. member organizations 
in order to avoid the proscription of Section 11(a) 
defeats their objective of direct access to the United 
States securities markets. 


Each of the three exchanges addressing proposed Rulé 
11a1-2 took a different position. The Boston Stock 
Exchange favored its adoption; failure to do so, it 
argued, would cause a loss of substantial and re- 
sponsible exchange members, principally foreign-affili- 
ated organizations, which have contributed capital to 
the exchange markets and have been above reproach 
in all aspects of their business conduct. That exchange 
expressed its longstanding view that so long as no U.S. 
interests are demonstrably subject to injury, rules 
governing foreign-affiliated member organizations 
should allow for and accommodate historic differences 
between the United States and other countries with 
respect to investment customs and practices, business 
structures, and legal restrictions. Since proposed 
Rule 11a1-2 does not create artificial barriers or dis- 
incentives, the Boston Stock Exchange concluded, 
foreign financial institutions would continue after its 
adoption to commit capital to the operation of ex- 
change member firms in the United States.* The Phila- 
delphia Stock Exchange expressed the view that pro- 
posed Rule 11a1-2 is not sufficiently broad, and that it 
should extend to situations in which either the interests 
of the money manager and beneficial owner or the 
interests of the broker and beneficial owner are the 
same.“ The NYSE, however, thought that the pro- 
posed rule was too broad. It pointed out, in that 
connection, that a member could effect transactions 
through an omnibus account for associated persons 





inafter referred to as ABD),at 3-4, File No. S7-613; 
Overseas, at 1-3; Response of Gadsby & Hannah on 
behalf of Transatlantic Securities Corporation (herein- 
after referred to as 7ransatlantic), at 1-2, File No. S7- 
673. 


ABD, at 3; Response of Ultrafin International Corpora- 
tion (hereinafter referred to as U/trafin), at 4, File No. 
S7-673. 

SBSE, at 3-6. 


*Phix, at 10. 


under -any of the other exemptions under Section 
11(a). 


The Treasury endorsed proposed Rule 11a1-2. It stated 
that the proposed Rule would be consistent with 
national policy concerning foreign broker-dealer access 
to the United States securities markets. The lack of 
such a rule, it contended, would bar foreign persons 
from exchange membership in light of their need to 
maintain omnibus accounts for customer transactions, 
and would consequently deprive the United States of 
necessary investment capital without providing invest- 
ors with any added protection.* 


Proposed Amendment to Securities Exchange Act 
Rule 17a-3(a) (9). 


Representing diverse interests, the commentators op- 
posed the proposed amendment for a variety of rea- 
sons.” Those comments were summarized in an 
earlier release. ® 


Extension of Section 11(a)(1) to the Third Market. 


Several commentators criticized the disparity of regu- 
lation between exchange members and nonmembers 
under Section 11(a).% The Philadelphia Stock Ex- 
change pointed out that the issues raised by Section 
11(a) are not isolated to exchange markets but are 
identical to practices existing “‘in the third and fourth 
markets.’’ To avoid the disparity of regulation, that 
exchange briefly recommended identical restrictions for 
participants in markets other than exchange markets.” 


The SIA’s original views on this subject were extensive. 





®SNYSE, at 11. 
% Treasury, at 1. 


3’See, e.g., BSE, at 7; Overseas, at 3-4; Response of 
Goldman Sachs & Co. and Salomon Brothers (herein- 
after referred to as Goldman, Sachs and Salomon), at 
7; Treasury, at 2. 


Securities Exchange Act Release No. 13149 (Jan: 10, 
1977), 42 FR 3312 (Jan. 18, 1977). 


®See, e.g., Wilmer, Cutler & Pickering on behalf of 
Cyrus J. Lawrence Incorporated; David J. Greene and 
Co.; First Manhattan Co.; Neuberger & Berman; Reich 
& Tang, Inc.; Stralem & Co., Inc.; Weiss, Peck & 
Greer; and Wood, Struthers & Winthrop (hereinafter 
referred to as Eight NYSE firms), at 12, File No. S7- 
673. 


“Phix, at 10-11. 
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One major proposal in its first set of comments was to 
extend Section 11(a) to all markets by the redefinition of 
“member’’ as any person executing transactions in 
listed securities on a regular basis without the services 
of another person acting as a broker.*' Furthermore, the 
SIA would have invoked Section 6(f) as authority to 
redefine ‘member’ to include institutions and banks. 
Those financial entities would be forced to comply with 
Section 11(a) as a ‘‘member’’ to the extent that a 
broker was not utilized in a given transaction. Accord- 
ingly, they would generally be required to use a broker- 
dealer in order not to be considered a ‘’member.’’” 
In subsequent correspondence, however, that organi- 
zation retracted its comments.” 


“Effect” vs. ““Execute”’. 


Although few respondents discussed the issue, those 
which did generally asserted that the phrase in Section 
11(a)—to ‘effect any transaction’’—would only cover 
transactions by members executed directly on an ex- 
change and would not cover transactions executed by 
members indirectly by use of the services of another 
member.” One small firm contended that the trading 
advantages cited by the Congress in adopting Section 
11(a)(1) are not present where a member effects trans- 
actions through another member and that the need to 
attract additional capital to the exchange markets, to 
increase the number of market participants, and to 
foster competition on the floor support a different 
result. A second member organization argued that 
reliance on Section 11(a)(2)(C) to support a broader 
interpretation of ‘‘effect’’ was a patent misreading of 
that Section, and that ‘there was no basis” for drawing 
a distinction between member and nonmember insti- 
tutions with respect to proprietary trading on an ex- 
change through “other member brokers.”’ Another 
member organization concluded that, under the Com- 
mission’s interpretation, it would be impossible to 
handle transactions for managed accounts or proprie- 
tary accounts of other member organizations and their 
associated persons.® Moreover, some of the conse- 
quences of the Commission’s interpretation, it ex- 





41S/A (May 13, 1976), at 7. 

2/d., at 10. 

3 See text accompanying not 8 supra. 

“City Bar Association, at 2; Goldman, Sachs and Salo- 
mon, at 6; S/IA (May 13, 1976), at 4. But see SIA 
(Dec. 21, 1976). 

*® Asiel & Co., at 3. 


‘6’ Associated persons’’ was understood here to encom- 


pass non-natural persons which are unable to utilize 
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pected, would include unjust discrimination among 
comparable brokerage customers (permitting trades for 
only the non-proprietary and non-managed accounts of 
another member) and would result in favored treat- 
ment for proprietary and managed accounts of non- 
member broker-dealers. It was suggested, as a prefer- 
able alternative, that a member ‘‘effects’’ a transaction 
on an exchange through the direct placement of the 
order whereas a nonmember ‘‘effects” a transaction on 
an exchange by placement of the order through a 
member organization.*” One major broker-dealer agreed 
that the word “‘effect’’ created an ambiguity and that 
use of a two-dollar broker would not necessarily obviate 
the problem. A reasonable approach, it contended, was 
to consider the person who ‘‘carries’’ an account to be 
the person who is effecting transactions for that 
account.* 





The City Bar Association asserted that the Congress did 
not intend to prohibit a member from placing trans- 
actions through another member. The result of such a 
prohibition, it stated, would be to limit transactions 
between members to executions only for natural 
person accounts pursuant to Section 11(a)(1)(E).7 The 
NYSE found the broader interpretation not required by 
the Act and unsupported by the legislative history of 
the 1975 Amendments. That exchange represented 
that the narrowing of the phrase ‘’to effect’’ to cover 
only direct transactions by members would remedy 
the Congress’ explicit concern with respect to [ 
conflicts of interest, barriers to fair competition be- 
tween money managers, and interference with the 
evolution of the securities markets. Otherwise, a mem- 
ber organization, the NYSE continued, would be un- 
able to handle transactions on the NYSE for managed 
accounts and therefore would be unable to trade in the 
primary market. The NYSE concluded that member 
organizations with managed accounts would be forced 
to relinquish their membership in order to discharge 
their obligations of ‘‘best execution.’ In its initial 
response, the SIA contended that the legislative history 
of the 1975 Amendments does not support a pro- 
hibition on member trading for covered accounts 
effected through members.°*’ Member organizations, it 








Section 11(a)(1)(E). Goldman, Sachs and Salomon, 
at 6. 


Id. , at 7-8. 
*Merrill Lynch, at 1-2. 
“City Bar Association, at 2. 


SNYSE, at 1-3. 





SIS/A (May 13, 1976), at 3-4. See text accompanying ) 
note 5 supra. 
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initially pointed out, would be unable to compete for 
the management of institutional accounts without the 
ability to achieve “best execution.’’ The SIA initially 
concluded, however, that the Commission has the 
authority to allow the combination of brokerage and 
money management consistent with the pro-competi- 
tive thrust of the 1975 Amendments.” 


Two small broker-dealers separately expressed concern 
with respect to corporate bond transactions on the 
NYSE. Such transactions, one stated, occur often as 
principal transactions rather than as agency trans- 
actions on the NYSE whereas large lots of corporate 
bonds are traded in the over-the-counter markets. 
Customers typically demand, that commentator con- 
tinued, one price, one ticket, and same day execution 
in a sale or purchase transaction of bonds. That 
commentator stated also that its activity as a principal 
either facilitates the handling of a customer's order or 
contributes to the maintenance of a fair and orderly 
market, or both. In turn, the market has greater 
liquidity and depth. On the basis of those arguments, 
the respondents were both of the opinion that a new 
exemption should be adopted to permit such transac- 
tions since it is difficult to classify such activity within 
the market making, arbitrage, and hedging exemptions 
under Section 11(a)(1). The NYSE expressed similar 
concerns but viewed such trades to be within the 
marketmaking exemption under Section 11(a)(1)(A).% 


Question 7 


Paragraph (A) of Section 11(a)(1) exempts transactions 
by dealers acting in the capacity of marketmakers; 
marketmakers are defined to include specialists, any 
dealer acting in the capacity of block positioner and 
any dealer who holds himself out as being willing to buy 
and sell on a regular or continuous basis. The term 
‘block positioner’’ has been defined for the purpose of 
some exchange rules, some Commission reporting rules 
and for purposes of Regulation T. Are any of those 
definitions appropriate for use under Section 11(a) in 
light of the purposes of that Section? If not, what 
would be an appropriate definition? Are any restrictions 
on the general exemption appropriate? How should 
transactions by firms acting as block positioners, in- 
cluding any “‘lay-off’’ transactions, be distinguished 
from other transactions by such firms? Would a time 
limit for lay-off transactions be appropriate? Would any 
such restrictions be appropriate in the case of arbitrage 
or hedge transactions? Should persons be subject to 
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any of the limitations imposed on, or have any of the 
obligations of, exchange marketmakers or specialists in 
order to qualify for the exemption for dealers acting as 
block positioners or as arbitrageurs? 


Responses covering Question 1 were submitted by 
several exchange member organizations, the City Bar 
Association, the NYSE, the Philadelphia Stock Ex- 
change, and the Midwest Stock Exchange. They gen- 
erally favored broad definitions of the terms ‘‘market- 
maker’’ and “block positioner’ as well as a broad 
interpretation of the transactions qualifying as arbitrage 
or hedge transactions.© For example, the City Bar 
Association, with support from another respondent, 
stated that the Commission’s authority to modify ex- 
emptions is limited to definitional questions and does 
not extend to the creation of criteria for exemption 
transactions by a marketmaker, including any block 
positioner. The City Bar Association considered an 
exchange specialist or marketmaker to be a person 
which has a special franchise and is properly subject to 
limitations and obligations. Two major broker-dealers 
stated that the unique advantages of time and place 
afforded a specialist justify the imposition of special 
requirements.® 


With regard to existing definitions of marketmaker, 
both the City Bar Association and the NYSE indicated 
some dissatisfaction with the definition in Securities 
Exchange Act Rule 17a-17. The City Bar Association 
urged reliance on Rule 17a-17 if its references to Regu- 
lation U® were deleted and on the NYSE’s interpreta- 
tions of its Rules 97 and 127. The City Bar Association 
proposed in part to define a block positioner as a person 
which would have (1) to purchase long or sell short as 
principal, from time to time and from or to one or more 
customers, a block of securities with a current market 
value of $200,000 or more in a single transaction (or in 
several transactions at approximately the same time 
from a single source) in order to facilitate a sale or pur- 
chase by its customers, and (2) to sell the securities 
comprising that block as rapidly as possible under the 
circumstances.®*' Along with others who commented on 
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“lay-off” transactions, it rejected time limitations upon 
such transactions.” The City Bar Association pointed 
out that significant sums of money are involved; that 
market conditions vary greatly on short notice; and that 
a block positioner cannot reasonably be expected to 
liquidate a position within a time period if market 
conditions do not permit absorption of the position. 


The NYSE rejected Rule 17a-17 as well as Regulation U. 
Its position was based on Rule 17a-17’s exclusion from a 
block positioner’s activity of any purchase or sale of a 
convertible security which is handled to facilitate a 
customer's order and the Rule’s requirements that (1) 
the block could not have been sold to or purchased 
from others on equivalent or better terms and (2) the 
liquidation of the block should be accomplished as 
rapidly as possible, commensurate with the circum- 
stances. The business of a block positioner, the NYSE 
argued, depends upon the rapid disposal of a block as 
well as upon the ability to acquire, when necessary, a 
large number of shares, and that artificial limitations 
would conflict with ‘‘professional judgment’”’ and force 
an unwarranted loss from time to time. The NYSE 
generally agreed with the City Bar Association's defini- 
tion of block positioning, but would not impose defini- 
tive time limitations upon the disposal of shares of a 
block.” 


By comparison, other respondents were not as dis- 
satisfied with Rule 17a-17. Two large broker-dealers, 
for example, preferred the definition of ‘’block posi- 
tioner’’ in that rule, but made additional suggestions as 
to a net capital requirement and a description of the 
nature of a block.© A third major U.S. broker-dealer 
thought that the phrase ‘‘block positioner’ had ac- 
quired sufficient meaning through long-standing usage 
and that it should not be read restrictively.~ The Boston 
Stock Exchange stated that no specific or further 
definition is necessary and that a monitoring program 
would suffice if it assured that block positioning con- 
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tributed to the depth, liquidity and stability of the 
market.” The Philadelphia Stock Exchange suggested 
that distinctions in definitions among the exchanges 
should be preserved.® 


With respect to the Section 11(a)(1) exemptions for 
arbitrage and hedge transactions, the consensus of the 
commentary was that limitations or restrictions should 
not be imposed upon such exemptions,® which one 
commentator characterized as absolute.” The primary 
function and benefit of arbitrage, that person noted, is 
to narrow spreads between markets or between similar 
and exchangeable securities or securities expected to 
become similar or exchangeable at some later date.” 
The NYSE described its own criteria for bona fide 
arbitrage: (1) the possibility of a profit after expenses, 
(2) the necessity of an existing equivalent bid, and (3) 
simultaneous purchase and offsetting sales. It argued 
against placing any restrictions upon the block posi- 
tioner which is effecting hedge transactions triggered 
by customer orders.” 


Two respondents, concerned about the impact of Sec- 
tion 11(a) with respect to transactions in the options 
markets, asserted that options hedging activities should 
be permitted under Section 11(a). The Midwest Stock 
Exchange argued that transactions by its options 
marketmakers in the securities underlying the options 
are an extension of part of their marketmaking re- 
sponsibilities and should be permissible under Sections 
11(a)(1)(A) and 11(a)(1)(D). It stated that transactions 
which are bona fide hedges ‘'strengthen the market- 
making activities of options marketmakers’’ and thus 
“contribute to the depth and liquidity of the securities 
markets.”’”? Similar arguments were presented by a 
regional broker-dealer and investment adviser.” That 





BSE, at 11. 
®Phix, at 12. 


See City Bar Association, at 8; BSE, at 11; Goldman, 
Sachs and Salomon, at 1-2; Phix, at 13. 


Asiel & Co., at 4. 
Md. 
?NYSE, at 15-16. 


“Letters from the Midwest Stock Exchange Incorpo- 
rated (Oct. 1, 1976 and Feb. 25, 1977), File No. S7- 
613. 


“Response of Pope, Ballard, Shepard & Fowle on be- 
half of Harris Associates, Inc. (Jan. 5, 1977), File No. 
S7-613. 


























commentator also urged the Commission to allow ‘‘the 
continued combination of investment management and 
member execution for accounts engaging in. . . Op- 
tions Hedging activities . . . as well as other types of 
options trading activities’’ by exercising its authority 
under Section 11(a)(1)(A) and to provide ‘‘confirma- 
tion’ of the availability of Section 11(a)(1)(D) for bona 
fide hedge transactions.” 


Question 2 


Section 11(a)(1), in contrast to Rule 19b-2, does not 
provide any exemption for floor traders. Floor traders 
will not generally qualify for an exemption under para- 
graph (G), would not generally be recognized as 
dealers acting in the capacity of marketmakers (dealers 
who hold themselves as being willing to buy and sell on 
a regular or continuous basis) under paragraph (A) and, 
as noted above, may not come within the exemption 
for natural persons in paragraph (E) since they would be 
transacting for their own account. Heretofore, floor 
trading has been regulated under exchange plans sub- 
mitted to the Commission under Rule 11a-1. If floor 
trading is to be permitted to continue, under what 
conditions should an exemption be granted? Is there a 
basis for making an exemption conditional on the yield- 
ing of priority, parity, and precedence as required by 
paragraph (G) or should there be lesser, or additional 
restrictions? If floor trading is permitted to continue, is 
there any basis for classifying the types of members 
permitted to engage in floor trading? 


The comments reflected a belief that Section 11(a)(1)(E) 
should be read to permit transactions for the account 
of a member who is a natural person, particularly 
transactions by floor traders.” There was also a con- 
sensus that floor trading should be regulated, and one 
commentator suggested that floor trading should be 
restricted to transactions in inactive stocks.”” The City 
Bar Association believed that the natural person 
exemption under Section 11(a)(1)(E) should be available 
to an exchange member who is a natural person. It 
pointed out that S.249 contained a broad exemption 
for transactions for natural persons’ account and for 
transactions for a member’s account. H.R. 4111, the 
City Bar Association continued, had provided an ex- 
emption only for a member who was a natural person or 
a natural person who was an affiliate or associated 
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person of a member. The City Bar Association then 
concluded that the blanket Senate exemption was 
rejected, in the version produced by the Conference 
Committee, in preference to the limited House exemp- 
tion. In commenting on the application of the Com- 
mission's interpretation to transactions by floor mem- 
bers generally, tne City Bar Association found it some- 
what anomalous to regulate individuals who are mem- 
bers more by accident and whose membership is, in 
reality, Owned by the member organization. It sug- 
gested that the Commission could implement Section 
11(a)(2) as a means to regulate floor traders.” 


Four exchanges submitted responses. The Boston 
Stock Exchange briefly stated that floor trading makes a 
positive contribution to the market and that it should 
not be eliminated so long as public orders are accorded 
priority, parity, and precedence. That exchange was 
not in favor of classification.” The Philadelphia Stock 
Exchange offered a somewhat similar view. It asserted 
that floor trading on a regional exchange occurring in 
response to public orders supplements the specialist's 
market. Noting that present regulation of floor trading 
requires the yielding of priority, parity, and precedence, 
the Philadelphia Stock Exchange favored some form of 
Classification to bring floor traders within an exemptive 
provision of Section 11(a). The NYSE strongly sup- 
ported the continued permissibility of floor trading. 
It contended that floor traders contribute $37 million 
in capital to the depth, liquidity, and stability of the 
market; that the exemption under Section 11(a)(1)(G) 
should cover member organizations; and that the ex- 
emption under Section 11(a)(1)(E) should cover individ- 
ual members engaged in floor trading activities. That 
conclusion flows, the NYSE suggested, from the 
proposition that a natural person who becomes a mem- 
ber does not forfeit his status as a natural person. 
The NYSE asserted that the Conference Committee’s 
revisions in Sections 11(a)(1)(E) and (G) of S.249 were 
predicated on a finding that the two exemptions were 
duplicative and, for that reason, it struck S.249’s 
version of Section 11(a)(1)(G); it further assisted that 
there was no evidence that the Congress sought to 
exclude individual floor traders from Section 11(a)(1)(E). 
The NYSE proposed that, along with an exemption 
under Section 11(a)(1)(E) construed to be available to 
individual members, an exemptive rule should be 
adopted under Section 11(a)(1)(H) to exempt floor 
trading by a member organization.*" The American 
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Stock Exchange (the ‘‘Amex’’), for the same reasons, 
requested ‘adoption of an exemptive rule under Section 
11(a)(1)(H).® The Amex also cited the importance of 
floor traders’ contributions with respect to the depth 
and liquidity of the auction market and the degree of 
regulation of floor traders, claiming that there is not 
any basis for drawing a distinction between floor 
trading effected by an individual member and that 
effected by a member firm.® 


On the premise that the Congress intended generally 
to permit floor trading, one major brokerage firm 
argued that, since exemptions under Section 11(a) 
definitely overlap in some cases (e.g., a registered 
odd-lot dealer may qualify for both the marketmaker 
and odd-lot dealer exemption), there is little reason to 
conclude in other situations that exemptions should 
be narrowly construed to avoid that result. It also 
made suggestions about the purpose to be ascribed to 
the revisions adopted by the Conference Committee, 
on the basis that floor trading contributes to market 
liquidity, particularly if that trading is confined to 
relatively inactive stocks.” 


The NYSE Floor Traders also asserted that floor trading 
contributes to the depth, liquidity and stability of 
exchange markets and is within the natural person 
exemption under paragraph (E), at least with respect 
to floor traders who conduct their business as sole 
proprietorships or partnerships.® But, because floor 
traders doing business as corporations would not (they 
indicated) be covered by any statutory exemption, an 
exemptive rule should be adopted in order to correct the 
disparity of treatment that results from such an inter- 
pretation.® 


It was argued that the “plain language’ of Section 
11(a)(1)(E) permits floor trading since a natural person 
may be a member and, as a natural person, a member 
should be entitled to the exemption. The NYSE 





8¢Response of the American Stock Exchange Inc. (here- 
inafter referred to as the Amex) (Nov. 1, 1976), at 3, 
File No. S7-613. 


id at 2. 


*Verrill Lynch, at 6-7. See also Goldman, Sachs and 
Salomon, at 4-5. 


®Other commentators doubted that paragraph (E) 
covers, for example, a partnership or a personal hold- 
ing company. See, e.g., Amex, at 2; Merrill Lynch,, at 
3, 9. See also Overseas, at 8. 


86N/Y SE Floor Traders at 1-5. 


2082/SEC DOCKET 


Floor Traders asserted that otherwise the natural 
person exemption would in effect be rewritten in order 
to cover accounts of associated persons and managed 
accounts but to exclude a member's own account, 
that the exemption under Section 11(a)(1)(G) does not 
refer to or limit the natural person exemption since 
it applies to ‘‘nonnatural’’ members; and that staff 
interpretations of the arbitrage exemption under Sec- 
tion 11(a)(1)(D) to cover a member's own account, an 
associated person’s account, and managed accounts 
should apply also to the natural person exemption.®’ 


The NYSE Floor Traders contended that the legislative 
history of Section 11(a)(1) evidences a desire to regulate 
institutional membership and not to abolish floor 
trading, noting that the Senate exempted all member 
and affiliated transactions whereas the House exempted 
only transactions for members and their associated 
persons which were natural persons. The compromise 
produced by the Conference Committee, the NYSE 
Floor Traders surmised, could not imply a prohibition 
said to be rejected by both the Senate and House 
Committees. The NYSE Floor Traders also referred (1) 
to the lack of any mention of prohibiting floor trading 
in the legislative history and (2) to S.470,8 a 
predecessor to $.249, and the accompanying Com- 
mittee Report® (along with other Congressional studies) 
which indicate Congressional interest in institutional 
membership and in the continuance of member firms’ 
trading for their own account but not any intention 
to prohibit floor trading per se.” 


The NYSE Floor Traders also urged that an analysis of 
S.249 and H.R. 4111%' supports the availability of an 
exemption to a member who is a natural person. 
They urged that the natural person exemption would 
have reflected a specific limitation, if one existed, since 
both the House and the Senate utilized restrictive 
language when needed; that the adoption of the Senate 
language by the Conference Committee simplified the 
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language of H.R. 4111 and incorporated into Sec- 
tion 11(a)(1)(E) the managed non-associated natural 
person, and member and associated natural person, 
’ exemptions contained in the House Bill; and that the 
Commission, before the 1975 Amendments, regulated 
floor trading and now has expanded power to regulate 
such activity but no mandate to forbid it. Refer- 
encing past studies and papers by the Commission, 
Securities Exchange Act Rule 11a-1,% and NYSE 
rules, they concluded that floor trading is a necessary 
and beneficial market function.” 


Question 3 


In addition to prohibiting floor trading, Section 11(a) 
does not provide an exemption for trading for invest- 
ment accounts by specialists and other members (other 
than members qualifying under paragraph (G)(i)). 
As noted above, it would appear that such members 
could not acquire or dispose of securities for their 
investment accounts in transactions on exchanges of 
which they are members. Assuming an exemption 
should be provided for such transactions (or more 
generally for all transactions) by such members, on 
what basis should it be framed? The standards of 
paragraph (G)? More stringent standards? If ‘effect’ 
were to be broadly interpreted, would it be appropriate 
to let any member, whether an individual member or a 
member firm, effect transactions for its own account if 
the transaction were effected by placing the order 
through another member firm off the floor of the 
exchange? For example, should there be an exemption 
for transactions for a member's own account or its 
managed institutional accounts effected through the 
order desk of another member and not communicated 
directly to the exchange floor by the initiating member? 
Can the conflicts of interest perceived in the combina- 
tion of money management and brokerage be alleviated 
if such an exemption is provided? Should there be 
prohibitions against reciprocal business arrangements 
if such an exemption is provided? 


The commentators unanimously favored an exemption 
which would permit transactions for investment ac- 
counts by specialists and members not qualifying under 
Section 11(a)(1)(G)(i).° The few broker-dealers re- 
sponding to Question 3 urged that no public policy 
is served by banning transactions for the investment 


accounts of members,* but that a specialist firm 


should not engage in floor trading other than in 
hedging transactions.” 


The exchanges providing responses concurred. The 
Boston Stock Exchange, for example, supported an 
exemption for all members’ investment accounts 
framed on the standards of Section 11(a)(1)(G). In 
contrast, that exchange opposed permitting members 
to effect transactions for their own accounts or their 
managed accounts if relayed through another member, 
on the ground that such an exemption would foster 
undesirable reciprocal practices. The NYSE urged a 
broad interpretation of Section 11(a)(1)(E) to provide a 
safe harbor for individual members. It also suggested 
that the marketmaking exemption is sufficient since 
“investment’’ transactions are essentially a matter of 
bookkeeping entries and, in any event, assist the 
specialist in accumulating inventory in its specialty 
stocks. Moreover, the NYSE asserted, specialists 
are adequately regulated and should qualify for an 
absolute exemption regardless of any revenue test 
under Section 11(a)(1)(G). The NYSE, in contrast to 
the Boston Stock Exchange, would permit a member 
to effect transactions for managed accounts through 
other members on the theory that the member 
Originating the order would not exercise control over 
its handling and execution; on that basis, the NYSE 
contended, an exemption should be provided to the 
money manager since he would be acting independent- 
ly of the broker executing the transaction. The NYSE 
resisted a prohibition against reciprocal business, how- 
ever.” The Philadelphia Stock Exchange also advocated 
an exemption for the investment accounts of specialists 
and other members (other than those qualifying under 
Section 11(a)(1)(G)(i)) for similar reasons and, along 
with the Boston Stock Exchange, rejected any exemp- 
tion allowing the reciprocal practices it felt would be 
stimulated.'© 


Question 4 


Are there any other types of members for whom 
special rules should be provided? Bearing in mind 
that any test along the lines of the 80-20 test of Rule 
19b-2 would be inappropriate and inconsistent with 
Congressional intent, to what degree, if any, should 
any such rules depend on the affiliations of such’ 
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members? Should the Commission exercise its classifi- 
cation power under Section 23 to effect a different 
result than proposed Rule 11a1-2 would accomplish? 
Specifically, should the Commission distinguish 
between transactions effected by an exchange member 
for the account or the accounts of its foreign parent 
or sister corporation and transactions effected by 
an exchange member for its foreign subsidiaries? On 
what basis under the purposes of the Act should such 
distinctions be made? In light of Section 20 of the 
Act, and otherwise, is there any reason to believe 
that a foreign parent not registered with the Com- 
mission would be less likely to ensure compliance with 
federal securities laws with respect to its own 
activities involving United States securities markets and 
those of its United States subsidiary exchange member 
than would a domestically-owned exchange member 
with respect to its own activities and those of its 
unregistered foreign subsidiaries? In that connection, 
to what degree is it appropriate to rely on the obliga- 
tion of associated persons of members to supply the 
exchange with such information with respect to its 
relationship and dealings with the member as is pre- 
scribed in exchange rules and to permit the examination 
of its books and records to verify the accuracy of 
such information? Should the Commission exercise its 
power under Section 19(c) of the Act to require 
that uniform rules be adopted by all national sec- 
urities exchanges for that purpose? What entities 
should conduct any such examinations? Should such 
examinations be permitted to be conducted on a 
sampling or test basis? What standards should govern 
any such sampling or test method? What records 
should be readily available to the Commission? 


There were few comments on this question other than 
with respect to the possible exercise of the Com- 
mission's classification authority under Section 23. On 
the issue of regulation of associated persons, the Bos- 
ton Stock Exchange and one U.S. _ broker-dealer 
opposed the promulgation of a uniform rule under 
Section 19(c).'°' The Boston Stock Exchange wanted 
to preserve freedom to experiment and innovate and 
wanted also to retain its ability to compete with 
other national securities exchanges consistent with the 
intent of the 1975 Amendments.’ The NYSE dis- 
agreed and argued in favor of a uniform rule. 


In terms of Section 20 and experience to date with 
foreign-owned and domestically-owned exchange 
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members, the Philadelphia and Boston Stock Ex- 
changes stated that they have not had any special 
regulatory problems. The latter exchange has 24 mem- 
ber organizations that are affiliated with European 
and Japanese concerns. Those exchanges asserted 
that, if anything, their foreign-affiliated member organ- 
izations have a greater sensitivity to the federal 
securities laws than other member organizations." 
Three broker-dealers affiliated with foreign banks 
strongly contended that they do, and will continue 
to, obey applicable securities laws and that their 
associated persons will fulfill obligations to exchanges 
to provide information.'® In that connection, the 
NYSE made two points in its submission. First, a 
foreign broker or dealer should be required to con- 
duct its U.S. transactions through a registered broker- 
dealer which is incorporated under state law, to estab- 
lish its principal place of business in the United 
States and to maintain its books and records in the 
United States."© Each foreign broker or dealer con- 
trolling a U.S. broker-dealer, the NYSE further 
suggested, should be required to subject itself to 
the jurisdiction of the federal courts pursuant to Sec- 
tions 20(a) and 6(b)(1) of the Act." Second, the 
NYSE stated that controlling persons should agree to 
furnish information on transactions in listed securities 
and to permit examination of their books and records. 
A presumption should exist, the NYSE continued, that 
transactions for an omnibus account of an affiliate 
are, in fact, for the account of an associated person 
in the absence of proof to the contrary.'® 


The bulk of comments on Question 4 concerned 
the issue of classification. The Treasury, the Boston 
and Philadelphia Stock Exchanges, and several U.S. 
affiliates of foreign banks rejected any distinction 
between transactions effected by an exchange member 
for the account of its foreign parent's or sister corpora- 
tion’s customers and transactions effected by a United 
States controlled exchange member for its foreign sub- 
sidiaries’ customers. The two exchanges indicated their 





'4BSE, at 9-10; Phix, at 17-18. 
'\SABD, at7; Overseas, at 5; Transatlantic, at 6. 


'©17 CFR 240.17a-7 has set forth a books and records 
requirement, or an alternative thereto, since 1956. 


'"’Compare the NYSE's proposal with 17 CFR 240.15b1- 
4, which directs nonresident brokers or dealers and 
nonresident general partners and managing agents of 
brokers or dealers to consent to service of process and 
to agree to submit to the jurisdiction of the federal 
courts as a prerequisite to registration. 


'\eNYSE, at 21-22. 

















ee eee ee ee ee Se, | 








satisfaction with existing arrangements with their 
foreign-controlled member organizations, which supply 
needed information upon request and submit to 
examination of their books and records.'® The foreign- 
controlled broker-dealers contended that any distinction 
could impose a competitive burden not necessary or 
appropriate under the Act. Those broker-dealers 
stated that Section 20(a) and existing jurisdiction 
over them adequately insures their compliance with 
the federal securities laws.''? Another U.S. affiliate of 
several foreign banks argued that there is no basis to 
distinguish between economically equivalent trans- 
actions based on the irrelevant criterion of nationality. 
Any discrimination, it suggested, would inform the 
world of the United States’ use of its dominant 
financial position to bestow a legally protected com- 
petitive advantage upon the U.S. securities markets.'"' 


Question Five 


In countries which have secrecy laws, are Customers 
nevertheless permitted to establish arrangements with 
banks and other entities which would permit the making 
of disclosures requested by the Commission and other 
regulatory authorities within the United States? If 
so, is there any reason in law or policy why such 
disclosure should not be required in the case of cus- 
tomers of foreign affiliates of exchange member 
firms? If not, what position should the Commission 
take? 


Several exchanges and U.S. affiliates of foreign banks 
commented on Question 5. The exchanges found the 
proposed amendment to Securities Exchange Act Rule 
17a-3(a)(9) burdensome in light of its objective to ob- 
tain information as to the beneficial ownership of 
accounts. The Boston Stock Exchange argued that 
there is no demonstration of necessity; that the 
proposal is an offensive and unwelcome intrusion 
into the relationship between the customer and a for- 
eign financial institution; that large numbers of cus- 
tomers will not waive their right to confidentiality; 
and that the proposal represents a failure to accomo- 
date foreign customs.'’* The NYSE stated that, while 
only Germany and Switzerland have secrecy laws, a 





'SBSE, at 13; Phix, at 17. 

"CABD, at 7-8; Overseas, at 6; Transatlantic, at 5-6. 
The Treasury stated that an exchange member could 
provide all necessary records with its parent's as- 
sistance. Treasury, at 8. 

 Uftrafin, at 8. 


"BSE, at 14-15. 


waiver can only be obtained in Germany. Switzerland, 
on the other hand, may bring penal action against 
a violator of a right to confidentiality. Estimating that 
ten percent of NYSE volume represents from trans- 
actions by foreign persons, the NYSE asserted that an 
impractical burden of compliance would be placed upon 
brokers and dealers and that the Commission's record- 
keeping proposal could thereby diminish the flow of 
foreign capital into the United States and impair the 
capital raising efforts of the U.S. securities industry." 
The Philadelphia Stock Exchange expressed similar 
opposition to the proposed amendment.'"* 


U.S. affiliates of foreign banks also raised objec- 
tions. The question, one foreign-controlled firm con- 
tended, is not whether customers of foreign associated 
persons may waive confidentiality, but whether there 
is any incentive for them to do so. It believed there 
are none.' A second U.S. affiliate of one foreign 
bank suggested that Swiss law places financial trans- 
actions on a confidential basis unless a customer 
provides a waiver, which seldom occurs.' A dis- 
cussion of the law of three European countries was 
submitted by a third U.S. affiliate of several foreign 
banks. In Switzerland, that respondent stated, banks 
are under a legal duty to preserve in confidence the 
details of a customer’s financial and personal affairs. 
That duty, it continued, encompasses all items of a 
business or personal nature of which the bank acquires 
knowledge. That commentator stated that waivers may 
be obtained, but that they do not obviate the danger 
of injury to unrelated third parties; that an agreement 
to disclose in advance future transactions would have to 
be defined with utmost care and specificity; and that 
information waived is sent only to the customer, under 
the practice of its affiliate.’ In France, it was 
asserted, all communications and transactions between 
a bank and its customer are deemed confidential; 
violations are subject to criminal and civil liabilities. 
The sole exemptions are granted to the government 
and judiciary." In the Netherlands, bank secrecy, 
that respondent stated, is not regulated by statute 
but is often set forth in a bank’s articles of association; 





"SNYSE, at 23-24. 

"“Phix, at 19. 

"SABD, at8. 

"®Overseas, at 7. See also Transatlantic, at 3. 
"7Response of SoGen-Swiss International Corporation 
(hereinafter referred to as SoGen-Swiss) (June 15, 


1976), at 2-4. 


"8 SoGen-Swiss (July 22, 1976), at 1-2. 
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a breach of that confidentiality may lead to civil 
liability. That commentator urged that, while a waiver 
arrangement could be construed, its severe con- 
sequences militate against the adoption of the proposed 
amendment to Rule 17a-3(a)(9).'% 


Question Six 


To what extent, if any, should exchanges adopt 
their own rules similar to Section 11(a)(1)? Should 
entities which become members of an exchange 
pursuant to Commission action under Section 6(f) 
of the Act be required to abide by the standards 
of Section 11(a)(1)? 


A few commentators briefly addressed Question 6.'” 
The Boston and Philadelphia Stock Exchanges, res- 
pectively, objected to the adoption of rules similar to 
Section 11(a)(1) by each exchange and indicated that 
Section 11(a)(1) should be applied to all brokers and 
dealers or to persons which become ‘‘members’’ 
pursuant to Section 6(f).'27 The NYSE opposed dif- 
ferent rules among the exchanges and favored the 
extension of Section 11(a)(1) to all brokers and 
dealers.'” One U.S. affiliate of several foreign banks 
argued against different rules among the exchanges 
which would be duplicative, subject to bias, and em- 
ployed to withhold membership from foreign-affiliated 
broker-dealers. Past proposals by the NYSE, such as 
its proposed Rules 309, 310, 335 and 389, were cited 
as examples.'* By comparison, one U.S. brokerage 
firm endorsed the adoption of rules based on Sec- 
tion 11(a)(1) by each exchange. Its position was based 
on the obligation of exchanges, under Section 19 
(g)(1), to enforce compliance with the provisions of the 
Act and on the exchanges’ experience in enforcing 





"8SoGen-Swiss (Aug. 10, 1976), at 1-2. As noted 
above, the proposed amendment to Securities Ex- 
change Act Rule 17a-3(a)(9) was discussed further in 
Securities Exchange Act Release No. 13149 (Jan. 10, 
1977), 42 FR 3312 (Jan. 18, 1977). 


'°The sole exception was the original set of comments 
filed by the SIA. See text accompanying notes 5-6, 
40-43 supra for a summary of the pertinent part of that 
organization’s submission. 


"IBSE, at 15; Phix, at 19-20. 
'2NYSE, at 25. 


'3So0Gen-Swiss (June 15, 1976), at 4-5. Proposed 
NYSE Rules 309 and 310 were subsequently disap- 
proved by the Commission. Securities Exchange Act 
Release No. 12737 (Aug. 25, 1976), 41 FR 38847 
(Sept. 13, 1976). 
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trading prohibitions. ' 
Question Seven 


Transactions for the managed accounts of natural 
persons and for certain personal trusts are excluded 
from the prohibition of Section 11(a)(1); however, no 
similar exclusion is provided for pension funds or other 
aggregations of investments by small investors. Should 
any consideration be given to providing a broader 
exemption? Should any attention be given to circum- 
scribing the circumstances under which the statutory 
exemption could be utilized? Recognizing that one of 
the stated reasons for adoption of Section 11(a)(1) 
was conflict-of-interest problems in the combination of 
brokerage and money management, should individual 
investors be provided with additional safeguards? Or 
should a general exemption be provided if the broker 
money manager makes a single charge for his services 
not based on transactions? 


There was a large response to this question, 
particularly from U.S. broker-dealers which earn a 
significant amount of revenues from investment ad- 
visory fees and related brokerage. 


The exchanges were generally not receptive to a 
broader exemption for aggregations of investments 
by small investors or an exemption based on the 
imposition of a single charge for a broker’s ser- 
vices not based on transactions. The Boston Stock 
Exchange rejected an exemption for pension funds 
and preferred to rely on existing fraud concepts and 
concepts of fiduciary obligation to protect individual 
investors against possible conflicts of interest. An 
exemption based on a single charge was not endorsed 
on the ground that it would be related to the cost 
and volume of transactions and would not eliminate any 
existing conflict." The NYSE suggested that current 
safeguards adequately protect the individual investor 
and that the single charge is not sufficient evidence 
of a lack of a conflict of interest. That exchange 
favored expansion of the natural person exemption 
to include natural person members, but it opposed any 
exemption for pension funds or for insurance company 
affiliates.'*° The Philadelphia Stock Exchange, noting 
its general disaffection with Section 11(a), suggested 
that transactions for a pension fund should be sub- 
jected to strong regulation in order to deter breaches 
of fiduciary obligations.’ By comparison, the Amer- 





"Merrill Lynch, at 7. 
'SBSE, at 15-16. 
"EN YSE, at 25-26. 


'7Phix, at 20-21. 
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ican Council of Life Insurance would not comment in 
the absence of a more precise focus on the “specific’’ 
transaction. It suggested that any Commission proposal 
for exempting aggregations of investments by small 
investors should be accompanied by an analysis of 
its impact on competition pursuant to Section 23(a)(2) 
of the Act. Rejecting the remedy of an exemption 
based on a single fee charge, the American Council 
of Life Insurance offered open membership as the 
only legitimate alternative to Section 11(a)(1).'2 


One major broker-dealer firm proposed exemptions 
permitting it to effect exchange transactions for that 
portion of an account managed by a person with which 
it has no affiliation and for certain types of accounts, 
(e.g., partnerships, personal holding companies, 
professional corporations and certain types of trusts) 
which do not qualify for the natural person exemp- 
tion.'” It also proposed exemptions for odd-lot trans- 
actions by a dealer not so registered and for trans- 
actions on behalf of syndicate members to liquidate 
positions which remain after the completion of an 
unsuccessful underwriting.'® A second brokerage firm 
indicated that the advantages of a single fee arrange- 
ment include, for the broker, eliminating the problem 
of negotiating a rate on each transaction and elimina- 
ting questions of “‘churning’’ — (noting at the same 
time, that it might be questioned whether any reduction 
in activity was for the purpose of reducing costs) 
and, for the customer, converting capital expense 
(brokerage commissions) into an ordinary expense 
(management fees). On the other hand, a single fee 
charge, the firm asserted, might dramatically alter the 
relationship between broker-dealers and _ institutional 
investors through an enhancement of the profits of the 
institutional investors and greater pressure on com- 
mission rates.'*' A third firm expressed concern over the 
meaning of the phrase “investment discretion.’’ The 
use of that phrase in Section 11(a)(1) could prohibit, 
it believed, virtually every transaction in which a 
broker recommends any securities for purchase or 
sale to any type of account not specifically exempted. 
That commentator favored an exemption based on a 
one-fee concept applicable to all transactions.’ In 
contrast, another brokerage firm preferred an exemp- 
tion for an institutional account whose size does 
not exceed $200,000.' Yet another organization urged 
broader exemptions for pension funds or other aggre- 
gations of investments by smaller investors on the 
theory that, in an environment that no longer allows 
protections of cartel pricing, there is no logic to 
preventing a broker from dealing with any class of 
potential investors, especially pension funds or other 
groups which are supervised by financially experienced 
businessmen and professionals.'“ 


An extensive set of comments was jointly submitted 
by eight member organizations of the NYSE which 


act both as money managers and brokers. They 
believed that the Commission, and the Secretary of. 
the Department of Labor with respect to the Employee 
Retirement Income Security Act of 1974 (‘ERISA’), 
should, subject to appropriate safeguards, permit mem- 
ber firms to provide money management services to 
institutional accounts, including mutual funds, invest- 
ment companies and ERISA accounts, and to effect 
transactions for such accounts.'® The objective of 
Section 11(a)(1), they indicated, was to preclude 
institutional membership on the exchanges but 
not to discriminate against unaffiliated member organ- 
izations which provide discretionary management ser- 
vices. Citing the 1975 Amendments’ goal of increased 
competition through the elimination of unjustifiable 
restraints and equal regulation of all dealers, markets 
for qualified securities, exchange members, and 
brokers, they asserted Section 11(a)(1) would run 
counter to those goals. First, member organizations 
are now experiencing difficulty in competing for new 
discretionary accounts and will be, on May 1, 1978, 
completely barred from competing with nonmember 
brokers which have accounts over which they or their 
associated persons exercise investment discretion.’ 





'8Response of the American Council of Life Insurance 
(June 15, 1976), at 7-9, File No. S7-613. But see Re- 
sponse of the American Council of Life Insurance 
(Feb. 9, 1977) File No. S7-673. 


'8Merrill Lynch, at2, 7. Accord, Overseas, at8. 
‘Merrill Lynch, at 2,7. 


‘Response of Oppenheimer & Co., Inc. (hereinafter 
referred to as Oppenheimer), at 10, File No. S7-673. 


'Response of H.O. Peet & Co., Inc., at 2-3, File 
No. S7-673. Examples of types of transactions given 
by that respondent included union defense funds, 
hospital or college endowment funds, funeral trusts, 
charitable trusts or foundations, corporate portfolios, 
and police retirement systems. 


'SResponse of F. L. Putnam & Company, Inc., at 1, 
File No. S7-673. 


‘Response of Shufro, Rose & Ehrman, at 1-2, 
File No. S7-613. 


'SEjight NYSE firms, at 2-3. 
'®Accord, Response of Lazard, Freres & Co. (herein- 


after referred to as Lazard, Freres). at 1-2, File No. 
S7-613. 
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The result would be lessened competition in the 
provision of money management and brokerage ser- 
vices and greater concentration of those functions 
in fewer entities. Second, the increased concentration 
and decreased competition would not be justified by 
the risk that the member will effect excessive trading 
in managed accounts for the purpose of generating 
commissions. Those commentators pointed out that 
there is no evidence of widespread breaches of 
fiduciary duty; that a competitive rate structure gen- 
erally reduces the potential for conflicts of interest; 
and that, even if there were abuses, there exist tested 
and effective methods to handle such conflicts. '%’ 
Third, with respect to ‘‘churning,”’ they indicated that 
investors judge member firm money managers on the 
basis of overall service and performance; that member 
firms offer a variety of pricing plans for their money 
management services which permit investors to assess 
and to avoid the risk of excessive trading; that ef- 
fective legal prohibitions on excessive trading in man- 
aged accounts currently exist; and that appropriate 
disclosure requirements could be imposed on mem- 
bers executing transactions for their managed ac- 
counts.'* Fourth, they asserted that Congress was 
uncertain, at the time of the passage of the 1975 
Amendments, as to the effect of negotiated com- 
mission rates and that it indicated a need for flexible 
Commission authority to respond to new develop- 
ments. The economic power of institutional investors, 
competition for their business under negotiated rates, 
and the increased emphasis on fiduciary duties, 
particularly with respect to ERISA accounts, today 
serve, they continued, as effective restraints on con- 
flicts of interest and obviate the need for Section 
11(a).' 


Those member organizations also stated that it is in 
the public interest to encourage a large number of 
investment decision makers to offer services to in- 
stitutional accounts. In their opinion, a larger num- 
ber of participants in such activities assures realistic 
pricing of securities and greater depth, liquidity, and 
stability of the markets.'” 


In that connection, it was also suggested that member 
organizations are offering money management services 
to individuals and institutions whose business may 
not be sufficiently large or profitable to secure the 
services of the major financial institutions. 


From their viewpoint, those member organizations 
believed that their ability to raise capital and to 
preserve their economic health depends, in light of the 
reduction in income from the brokerage business 
under negotiated commission rates, upon alternative 
sources of income such as investment advisory fees. 
That group of respondents contended that investment 
advisory fees are a major stabilizing factor in overall 
revenues and aid men 5e ong-term economic well- 
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being, unlike commission income, which is dependent 
on stock prices and volume and therefore inherently 
unstable." The respondents sought an exemptive 
rule under Section 11(a)(1)(H) that would allow ex- 
change members to execute transactions on the 
exchanges for accounts over which they exercise 
investment discretion but in which they have no 
beneficial interest. ' 


Question Eight 


What additional recordkeeping rules, if any, will be 
necessary or appropriate to ensure adequate documen- 
tation by members of their compliance with Section 
11(a)(1) and the rules thereunder? To what extent 
should exchanges or exchange officials require ad- 
ditional documentation in connection with trading? 


There were no proposals and generally no comments 
on this question other than, in one case, opposition 
to any new rules. '” 


Question Nine 


Has the experience to date with unfixed commission 
rates affected in any way the reasoning (and the 
factual predicates therefor) underlying the enactment of 
Section 11(a)? In an environment of unfixed com- 
mission rates, is Section 11(a) a disincentive to ex- 
change membership on the part of current or prospec- 
tive member firms which do not, or do not propose 
to, maintain a presence on exchange floors? On the 
part of other current or prospective members? Should 
the Commission propose to the Congress any amend- 
ments to Section 11(a)? 


The commentators generally found little current 
justification for Section 11(a) in light of the advent of 
negotiated commission rates; they thought it to be a 





'S’Eight NYSE Firms, at 6-7. 

'8/q., at 8-10. There also was some discussion of unfair 
allocation of securities between accounts and ‘‘dump- 
ing’’. Those conflicts were seen by the commentators 
to be not peculiar to the combination of money man- 
agement and brokerage. /d., at 10, n. *. 

i. at Ye. 

/d., at 13-14. 

'41/qd_, at 14-15. See also Ferris & Co., at 1. 

'2id,, at 15-17. 


“SNYSE, at 27. 
































serious disincentive to exchange membership, but did 
not favor any immediate resort to amendment by 
legislation. The bulk of comments addressed the 
issue of the validity of the reasoning underlying 
the enactment of Section 11(a). The U.S. broker- 
dealers stated, among other things, that there is 
little chance for abuse if a firm does not act as an 
underwriter or make markets; that it is too early 
to draw any conclusions; that negotiated commission 
rates have removed the incentive for institutional 
membership, that is, the recapture of excessive broker- 
age fees; and that there is no evidence of sig- 
nificant abuse arising from the potential conflict of 
interest between professional management of money 
and brokerage.” After a detailed analysis, one larger 
brokerage firm concluded that a number of potential 
conflicts of interest, except for churning and discrimina- 
tion among accounts, do not arise from the com- 
bination of brokerage and money management; that 
such conflicts do not support Section 11(a); and that 
competitively determined rates have resolved the 
institutional membership issue.“* The natural person 
exemption, that commentator further agreed, implies 
that Section 11(a)(1) was grounded upon a basis other 
than the prevention of conflicts of interest since it 
fails to face the reality that individuals generally are 
not more sophisticated or protected than institutional 
investors. That commentator further asserted that the 
possession of an exchange membership is not nec- 
essary to satisfy an adviser’s fiduciary obligation to a 
managed account and that, regardless of Section 
11(a), institutions enter the securities business without 
an emphasis on the execution of affiliated business.” 


Other submissions reflected similar views. One U.S. 
affiliate of several foreign banks contended that Sec- 
tion 11(a)(1) separates two functions, /.e., brokerage 
and money management, which are complementary 
and have been historically conducted abroad by one 
organization, and that the pressure for institutional 
membership has been substantially eased, if not 
eliminated, by negotiated commission rates.'® The Bos- 
ton Stock Exchange and the NYSE suggested that 
experience to date has not vindicated the reasoning 
underlying the enactment of Section 11(a). Nonethe- 
less, they felt that Section 11(a) creates a disincentive 
for exchange membership if a person provides both 
money management and brokerage services.'*' After 
tracing the history of Section 11(a) and_ its 
predecessor, Rule 19b-2, the Philadelphia Stock Ex- 
change concluded that, while competitive commission 
rates have lessened the incentive for institutional 
membership, an institution should have the right to join 
an exchange. Denial of such a right, it urged, un- 
fairly penalizes and restricts the institutions in regard 
to direct access to the exchanges. © 


The exchanges and other commentators either favored 
a delay on legislative proposals in order gain experience 


under Section 11(a)' and to consider modifications,” 
or flatly opposed any amendments.'® The NYSE, how- 
ever, proposed an amendment to extend Section 11 
(a)(1) to apply to any ‘‘dealer’’ effecting trades in 
“any market.’ 





“4Response of Bartlett & Co. (hereinafter referred to as 
Bartlett & Co.), at 1-2, File No. S7-613. 


“© Merrill Lynch, at 9. 


“Ferris & Co., at 1; Lazard, Freres, at 2; Oppenheimer, 
at 7-8. 


'” Ferris & Co., at 1. See also Bartlett & Co., at 7. 
“8 Oppenheimer, at 2. 

“8Oppenheimer, at 4-11. 

"ABD, at 2. 

"BSE, at 17; NYSE, at 27. 

'82Phix, at 6-7. 

"Overseas, at 8. 

‘Oppenheimer, at 11. 

BSE, at 17; Merrill Lynch, at9. 


"NYSE, at 27. The SIA initially proposed, under 
certain conditions, a broadening of the scope of Section 
11'(a). See text accompanying notes 5-6, 40-43 supra. 
Its initial position was later retracted. The NYSE also 
sought exemptions to cover the situations in which (1) 
a member has an inventory remaining from a prior 
offering and wishes to dispose of those shares, (2) 
there is an order imbalance in a specific security on 
the floor which requires member assistance to the 
specialist, (3) there is a special block transaction 
under particular NYSE rules, and (4) bond trading on 
the floor. VYSE, at 7-9. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13389/ March 18, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW ENGLAND SECURITIES DEPOSITORY 
TRUST COMPANY (File No. SR-NESDTCO-77-4) 


The New England Securities Trust Company (‘‘NES- 
DTC’) submitted a proposed rule change, on March 
16, 1977, pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934, to provide for the appointment 
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of ! as a depository facility for the Midwest 


Securities Trust Company. 


Publication of the submission is expected to be made 
in the Federa/ Register during the week of March 
21, 1977. Interested persons are invited to submit 
written data, views and arguments concerning the sub- 
mission within twenty-one days from the date of public- 
ation in the Federa/ Register. Persons desiring to make 
written submissions should file six copies thereof with 
the Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, Wash- 
ington, D.C. 20549. Reference should be made to File 
No. SR-NESDTCO-77-4. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for 
public inspection at the Securities and Exchange Com- 
mission's Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13390/ March 18, 1977 


NOTICE OF FILING PROPOSED RULE CHANGE BY 
THE NEW ENGLAND SECURITIES DEPOSITORY 
TRUST COMPANY (File No. SR-NESDTCO-77-3) 


The New England Securities Depository Trust Company 
(““NESDTC’’) submitted a proposed rule change, on 
March 16, 1977, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934, to provide for the 
appointment of NESDTC as a depository facility for 
The Depository Trust Company. 


Publication of the submission is expected to be made 
in the Federal Register during the week of March 21, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication 
in the Federa/ Register. Persons desiring to make writ- 
ten submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NESDTCO-77-3. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
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inspection at the Securities and Exchange Commis- 
sion’s Public Reference Roon, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13391/March 18, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE AMERICAN STOCK EXCHANGE, INCOR- 
PORATED 


File No. SR-Amex-77-3 


The American Stock Exchange, Inc. (’‘’Amex’’) sub- 
mitted on March 14, 1977 a proposed rule change 
under Rule 19b-4 to permit listing of securities by 
companies which exceed the Amex’s original listing 
criteria for net tangible assets and public share dis- 
tribution but which do not qualify as to earnings in their 
most recent fiscal year. 


Publication of the submission is expected to be made 
in the Federal Register during the week of March 21, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or in- 
stitute proceedings to determine whether the proposed 
rule change should be disapproved, interested persons 
are invited to submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federa/ Register. Persons 
desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North Cap- 
itol Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-Amex-77-3. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 














t 
n 
Pp 
c 


=— £—&§ f = & TF 


Tne ma fA wt 


i a el ee lia eee oe 








es 





\ 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 1339/ March 18, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PACIFIC SECURITIES DEPOSITORY TRUST 
COMPANY 


(File No. SR-PSD-77-1) 


The Pacific Securities Depository Trust Company sub- 
mitted a proposed rule change, on March 15, 1977, 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934, to eliminate interface fees between 
certain depositories. 


Publication of the submission is expected to be made in 
the Federal Register during the week of March 21, 
1977. interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication 
in the Federal Register. Persons desiring to make writ- 
ten submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PSD-77-1. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13393/ March 18, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5818/ March 18, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13394/ March 18, 1977 


SEE 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 34-13395 


[File No. 27-670 Comment Period Expires April 1, 1977.] 


EXEMPTION OF SECURITIES UNDERLYING CERTAIN 
OPTIONS 


AGENCY: Securities and Exchange Commission. 


ACTION: Extension of the Comment Period on a 
Proposed Rule Amendment. 


SUMMARY: On February 7, 1977, the Commission 
issued a notice (Release No. 34-13247) [43 FR 9030] 
in which it proposed the amendment of Section 
240.12a-6, ‘‘Exemption of securities underlying certain 
options from section 12(a)’’ [17 CFR 240.12a-6], by 
deleting paragraph (b)(3). This action would facilitate 
exchange listing and trading of options on securities 
which are traded solely in the over-the-counter (‘‘OTC’’) 
market. Absent rescission of paragraph (b)(3), an ex- 
change must register each unlisted underlying security 
prior to the commencement of options trading on such 
security in order to comply with Section 12(a) of the 
Securities Exchange Act of 1934 (the ‘‘Act’’), (15 
U.S.C. 78a et seq., as amended by Pub. L. No. 
94-29 (June 4, 1975)). Further, without any action on 
the part of the issuer of an OTC security, the required 
registration may be accomplished only through an ex- 
tension of unlisted trading privileges pursuant to 
Section 12(f)(1)(C) of the Act. Adoption of the pro- 
posed amendment of Section 240.12a-6 would obviate 
the unlisted trading procedure. 


DATES: Comments must be received on or before: 
April 1, 1977. 


ADDRESS: All communications on this matter should 
be directed in triplicate to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. Com- 
ments should refer to File No. S7-670 and will be 
available for public inspection. 


FOR FURTHER INFORMATION CONTACT: Michael 
J. Kulezak, Division of Market Regulation, Securities 
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and Exchange Commission, Washington, D.C. (202- 
755-7485). 


SUPPLEMENTARY INFORMATION: In the February 7 
notice, the Commission requested comments on the 
proposed amendment and designated March 18, 1977 
as the deadline for their submission. Interested parties, 
however, have requested additional time to comment 
on this matter. Therefore, the Commission has deter- 
mined to extend until April 1, 1977 the deadline for 
the receipt of comments on the proposed deletion of 
paragraph (b)i3) from Section 240.12a-6. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


March 18, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 34-13396 


[File No. 57-687 Comment Period Expires 6/1/77.] 


REPORTING BY INSTITUTIONAL INVESTMENT 
MANAGERS OF INFORMATION WITH RESPECT TO 
ACCOUNTS OVER WHICH INVESTMENT DISCRET — 
ION IS EXERCISED 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed Rule and Form. 


SUMMARY: The Commission is authorized to collect 
information about the securities portfolios of major 
institutional investors and managers. The proposed rule 
and form would require institutional investors which 
manage accounts having in the aggregate more than 
$100,000,000 in stock exchange listed or NASDAQ 
quoted securities to report to the Commission on a 
quarterly basis such holdings, giving the aggregate 
market value of various types of securities broken out 
by type of account. 


FOR FURTHER INFORMATION CONTACT: Paul Ha- 
aga, 202-755-0233. 


DATES: Comments must be received on or before: 
June 1, 1977. 


ADDRESSES: George A. Fitzsimmons, Secretary, Sec- 
urities and Exchange Commission, Washington, D.C. 
20549. 
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SUPPLEMENTARY INFORMATION: 


Introduction 


The Securities and Exchange Commission (the ‘‘Com- 
mission’) today released for public comment proposed 
Securities Exchange Act Rule 13f-1 [17 CFR 240.13f-1] 
and related Form 13F [17 CFR 249.325], pursuant to 
Section 13(f) of the Securities Exchange Act of 1934 
[15 U.S.C. 78a et seq. as amended by Pub. L. No. 
94-29 (June 4, 1975) (the ‘‘Act’’). Proposed Rule 
13f-1 and Form 13F generally require that large 
institutional investment managers report on a quarterly 
basis their holdings of certain equity securities, as well 
as their voting authority with respect to those securities 
and are designed as the first step in fulfilling the 
Commission’s responsibilities under Section 13(f) [15 
U.S.C. 78m(f)] of the Act which was enacted as part 
of the Securities Acts Amendments of 1975 (Pub. 


L. No. 94-29, June 4, 1975). 


Background 


In July 1968, the Congress directed the Commission 
to make a study and investigation of the purchase, 
sale, and holding of securities by institutional investors 
of all types, in order to determine the effect of 
those activities upon the maintenance of fair and orderly 
securities markets, the stability of those markets, and 
the interests of issuers of securities and of the 
public.’ In its letter transmitting the Institutional In- 
vestor Study Report? to Congress in April 1971, the 
Commission cited ‘gaps in information about the pur- 
chase, sale and holdings of securities by major classes 
of institutional investors,’’ and recommended that the 
Act be amended to provide the Commission with gen- 
eral authority to require, on a continuous basis, re- 
ports and disclosure of securities holdings and trans- 
actions from all types of institutional investors. Other 
calls for improved disclosure were made by the Pre- 
sident’s Commission on Financial Structure and Reg- 
ulation (1971) and by the Senate Subcommittee on 
Securities in its 1973 Securities Industry Study.* 


In 1975, as part of the Securities Act Amendments of 
1975, Congress adopted Section 13(f) of the Act. 
The reporting system called for by Section 13(f) is 
designed to create in the Commission a central de- 
pository of historical and current data about the in- 





'The Study was conducted pursuant to Section 19(a) 
of the Act (Public Laws 90-438, 91-410). 


7H.R. Doc. No. 64, 92nd Cong., 1st Sess. 1971 
3Report of the Senate Subcommittee on Securities, 


Committee on Banking, Housing and Urban Affairs, 
93rd Cong., 1st Sess. (Comm. Print 1973). 
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vestment activities of institutional investment man- 
agers, and thereby to advance asserted objectives. 
First, the reporting system would substantially improve 
the body of factual data available and thus facilitate 
consideration of the influence and impact of institut- 
ional investment managers on the securities markets 
and the public policy implications of that influence. 
Second, making the Commission responsible for all 
gathering, processing, and dissemination of the data 
would permit establishment of uniform reporting stand- 
ards and a uniform centralized data base.* 


Proposed Rule 13f-1 


The proposed rule provides that institutional investment 
managers which exercise investment discretion over 
accounts holding in the aggregate at least $100,000,000 
of certain equity securities designated ‘Section 13(f) 
securities’’ must file a Form 13F on a quarterly basis 
to report certain information regarding those accounts. 
“Section 13(f) securities’’ are defined to include all 
classes of securities described in Section 13(d)(1) 
of the Act [15 U.S.C. 78m(d)(1)] that are listed on 
a national securities exchange or quoted on the auto- 
mated quotation system of a registered association 
(e.g., the NASDAQ system) and that are contained 
in the most recent list of Section 13(f) securities 
published by the Commission.® 


The rule also provides that an institutional investment 
manager shall be deemed to exercise investment dis- 
cretion over an account not only when it has the 
power described in Section 3(a)(35) of the Act (which 
defines investment discretion) [15 USC 78c(a)(35)] 
but also where it is deemed to be the ‘‘Beneficial 
owner”’ of the securities in the account under Section 
13(d) of the Act.® This is an attempt to ease the burden 
on institutions in that they should have to make fewer 
distinctions in deciding which securities they are 
“beneficial owner’ of for purposes of Section 13(d) 
and which they exercise investment discretion with re- 
spect to for purposes of Section 13(f). Of course, 
filing a report under Section 13(f) does not relieve in- 
stitutions of any obligation they may have to file under 
Section 13(d). In addition, the proposed rule deems an 
institutional investment manager to exercise investment 
discretion over all accounts over which any person 
under its control exercises investment discretion. 


Proposed Form 13F consists of a facing page and two 
schedules. Schedule A would require a statement in 
chart form of the aggregate fair market value of all 
types of securities including exempted securities, held 
by the accounts over which the manager exercises 
discretion, broken down by type of account. Schedule 
B would require information in chart form as to the 
number of shares, and fair market value, of each 
issue of Section 13(f) securities held by each type of 
account, as well as the institutional investment man- 


ager’s voting authority with respect to such securities. 
Information about holdings of less than 10,000 shares 
or $200,000 would not have to be reported except 
in aggregate form on Schedule A. 


Although Section 13(f) of the Act empowers the Com- 
mission to adopt rules which would require reporting 
of detailed information with respect to both holdings 
and transactions of institutional investment managers, 
the Commission is also obligated to take such steps 
as are within its power and consistent with the 
objectives set forth in Section 13(f), to avoid unneces- 
sarily duplicative reporting and to minimize the com- 
pliance burden on institutional managers.’ In view of 





“See, Report of the Senate Committee on Banking, 
Housing and Urban Affairs, (Senate Report No. 75, 
94th Cong., 1st Sess. 85 (1975)). 


*Pursuant to Section 13(f)(3) of the Act [15 U.S.C. 
78m(f)(3)], the Commission will publish quarterly a list 
of those issues of equity securities of a class de- 
scribed in Section 13(d) of the Act to which the 
$100,000,000 jurisdictional test under the proposed rule, 
and the reporting requirements of Schedule B of the 
proposed Form, will apply (the ‘“Commission’s list’’). 
The proposed rule exempts from this list and the 
requirements of the rule all Section 13(d) securities 
which are not either listed on a national securities 
exchange or reported on the NASDAO system. Invest- 
ment managers would be able to rely on the Commis- 
sion’s list in determining the applicability of the report- 
ing requirements. The Commission believes that nar- 
rowing the definition of securities covered by Section 
13(f) in this way is consistent with the purposes of 
the statute and the protection of investors and that it is 
desirable at this time to avoid disproportionate expense 
in compiling and maintaining a list of Section 13(d)(1) 
securities. 


®Rule 13d-3 defines beneficial owner for purposes of 
Section 13(d). 


7See Section 13(f)(4) of the Act. The legislative history 
reflects a strong concern with coordinating reporting 
requirements and minimizing the burdens of com- 
pliance. The Act clearly establishes the Commission as 
the central collection and dissemination point for the 
data, and vests in the Commission the ultimate 
authority and responsibility for the institutional dis- 
closure program partly in order to eliminate duplicate 
reporting and reduce the compliance burden. The 
impact and extent of the program is limited initially. It is, 
however, anticipated that, once the program is more 
fully implemented, the reports required by the Commis- 
sion will be sufficiently detailed to meet the regulatory 
needs of the Comptroller of the Currency and other 
state and federal regulatory agencies. 
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these objectives, proposed Rule 13f-1 has been de- 
signed as only the first step in implementing a basic 
disclosure program. Thus, the proposed Rule would 
require reporting of only limited information with re- 
spect to holdings of certain equity securities. 


In this regard, the Commission has attempted, within 
the limitations imposed by the statute, to structure 
the reporting requirements under Section 13(f) of the 
Act in a manner which would facilitate the maintenance 
by reporting managers of a single data base in which 
information required by various reports may be col- 
lected. Thus, banks filing the Trust Department Report 
Form with the federal banking agencies, or subject 
to the Comptroller of the Currency’s reporting require- 
ments set forth in Section 9.102 of Regulation 9 
[12 CFR 9.102, 39 F.R. 28144], should be able to 
complete Form 13F using data maintained to satisfy 
those reporting requirements. The Commission's staff 
is also considering the content and format of its own 
Forms N-1R and N-1Q for registered investment com- 
panies, with a view toward coordinating those reports 
with Form 13F wherever possible. As noted below 
(question 5), the Commission invites comments from 
interested persons on ways to avoid duplication and 
minimize the compliance burden on institutional in- 
vestment managers filing reports, consistent with 
effectuating the broad purposes of Section 13(f). 
In addition, during the public comment period and 
prior to adoption of a final rule and form, the Com- 
mission, as required by Section 13(f)(4), will consult 
with the appropriate state and federal authorities, 
national securities exchanges, and registered securities 
associations regarding these issues. 


As proposed, the requirements of Rule 13f-1 would 
apply to institutional investment managers exercising 
investment discretion outside the United States with 
respect to accounts held outside the United States pro- 
vided the other jurisdictional requirements of the Rule 
are fulfilled. However, the Conference Committee 
Report accompanying the legislation enacting Section 
13(f) stated the Conferees’ understanding that the Com- 
mission could exercise its exemptive power, under 
Section 13(f)(2) of the Act, to exempt such act- 
ivities from the reporting requirements if such were 
determined to be consistent with the purposes of 
Section 13(f). 


Implementation of Section 13(f) 


The Commission has determined that, pursuant to 
Section 13(f) of the Act, it is appropriate in the public 
interest and for the protection of investors and main- 
tenance of fair and orderly markets to propose Rule 
13f-1 for public comment as the first step in implement- 
ing the reporting system envisioned by Section 13(f). 
The Commission also recognizes that such a reporting 
system may involve significant costs to institutional 
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investors as well as unforeseen complications. Thus, 
the Commission welcomes comments not only on the 
specific proposals set forth, but also on how the Com- 
mission can best implement Section 13(f). Specifically, 
the Commission seeks comment on the following areas: 


(1) Should the Commission collect additional infor- 
mation permitted under Section 13(f) of the Act, 
including the following: 


(a) detailed information about equity securities not list- 
ed on an exchange or reported on NASDAQ and 
corporate debt securities (other than exempted sec- 
urities); 


(b) aggregate purchases and aggregate sales during 
the reporting period of either each security (other 
than an exempted security), or of each equity security 
included on the Commission’s list, effected by or for 
such accounts; 


(c) some or all of the information specified in Section 
13(f)(1)(E) with respect to any transaction or series 
of transactions having a market value of at least 
$500,000 (or some other amount) effected during the 
reporting period by or for such accounts in any equity 
security included on the Commission’s list? 


(2) Should holdings of Section 13(d) equity securities 
included on the Commission’s list be reported by type 
of account, as currently provided in Schedule B, or 
in aggregate? 


(3) Should institutional investment managers exercis- 
ing investment discretion over accounts holding less 
than $100 million of Section 13(d)(1) equity securities 
included on the Commission's list be required to file 
Form 13F? What would be an appropriate amount? 


(4) Should reports be filed at less frequent intervals 
than quarterly? 


(5) What further steps may the Commission take, con- 
sistent with the objective of achieving uniform central- 
ized reporting, to avoid unnecessarily duplicative re- 
porting by, and minimize the compliance burden, on 
institutional investment managers? 


(6) Would it be consistent with the purposes of Section 
13(f) of the Act for the Commission to exempt from 
the requirements of that section institutional investment 
managers exercising investment discretion outside the 
United States with respect to accounts held outside the 
United States? 


(7) The Commission is considering a requirement that 
reports on Form 13F be filed in a machine processable 
form, such as computer cards. What particular costs 
(both initial and continuing) would be imposed, or 


























benefits derived, from such a requirement? 


(8) What method or methods of public dissemination 
would be most useful to investors, issuers, and other 
institutional investment managers? 


(9) Section 13(f) requires the Commission to consult 
with, among others, federal and state authorities which, 
directly or indirectly, require reports from institutional 
investment managers of information substantially sim- 
ilar to that called for by Section 13(f). It would be 
helpful to the Commission if institutional investment 
managers commenting would indicate with which such 
agencies such reports are required to be filed. 


Authorization 


The Commission proposes Rule 13f-1 and Form 13F 
for comment pursuant to Section 13(f) of the Act. 


All interested parties are invited to submit their views 
and comments, in triplicate, to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549 on or before June 1, 1977. 
All such communications should refer to File No. 
S7-687 and will be available for public inspection 
and copying at the Commission’s Public Reference 
Room, 1100 L Street, N.W. Washington, D.C. The 
text of the proposed rule and forms discussed herein 
is set forth below. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


March 22, 1977 


The text of proposed Rule 13f-1 [17 CFR 240.13f-1], 
which the Commission proposes to adopt pursuant to 
Section 13(f) of the Securities Exchange Act of 1934 
[15 U.S.C. 78m(f)] is as follows: 


§240.13f-1 Reporting by institutional investment man- 
agers of information with respect to accounts over 
which investment discretion is exercised. 


(a) Every institutional investment manager which ex- 
ercises investment discretion with respect to accounts 
holding Section 13(f) securities having an aggregate 
fair market value on the last trading day of any of 
the preceding twelve months of at least $100,000,000 
shall file a report on Form 13F [8249.325 of this chapter] 
with the Commission within 30 days after the last day 
of the calendar quarter. 


(b) For the purposes of this section, an institutional 
investment manager exercises ‘‘investment discretion’ 


with respect to an account if, directly or indirectly, 
such manager (1) is authorized to determine what 
securities or other property shall be purchased or sold 
by or for the account; (2) makes decisions as to what 
securities or other property shall be purchased or sold 
by or for the account even though some other person 
may have responsibility for such investment decisions; 
or (3) is deemed to be the ‘‘beneficial owner’ of 
securities held by the account pursuant to rules or 
regulations defining beneficial ownership for purposes 
of section 13(d) of the Act [15 U.S.C. 78m (d)]. 
An institutional investment manager shal! also be 
deemed to exercise ‘‘investment discretion’’ with re- 
spect to all accounts over which any person under its 
control exercises investment discretion. 


(c) For purposes of this section ‘Section 13(f) sec- 
urities’’ shall mean equity securities of a class described 
in Section 13(d)(1) of the Act that are admitted to 
trading on a national securities exchange or quoted on 
the automated quotation system of a registered sec- 
urities association. In determining what classes of sec- 
urities are Section 13(f) securities, an institutional in- 
vestment manager may rely on the most recent list of 
such securities published by the Commission pursuant 
to Section 13(f)(3) of the Act [15 U.S.C. 78m(f)(3)]. 
Only classes of securities on such list need be counted 
in determining whether an institutional investment 
manager must file a report under this section 
[§240.13f-1(a)] and need to be reported on Schedule B. 
Where a person controls the issuer of a class of equity 
securities described in Section 13(d)(1) of the Act, 
that security shall be deemed not to be a ‘’Section 13(f) 
security’’ with respect to the controlling person. 


§249.325 Form 13F, report of institutional investment 
manager pursuant to Section 13(f) of the Securities Ex- 
change Act of 1934 [15 U.S.C. 78m(f)] and Rule 13f-1 
thereunder [8240.13f-1 of this chapter]. 


This form shall be used by institutional investment 
managers which are required to furnish reports pursu- 
ant to Section 13(f) of the Securities Exchange Act of 
1934 [15 U.S.C. 78m(f)] and Rule 13f-1 thereunder 
[§240.13f-1 of this chapter. 


FORM 13F 
FOR REPORTS OF INSTITUTIONAL INVESTMENT 
MANAGERS PURSUANT TO SECTION 13(f) OF THE 


SECURITIES EXCHANGE ACT OF 1934 AND RULE 
13f-1 THEREUNDER. 


General Instructions 
A. Rule as to Use of Form 13F. Form 13F shall be 


used for reports of institutional investment managers 
required to be filed by Section 13(f) of the Securities 
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Exchange Act of 1934 [15 U.S.C. 78m(f)] and Rule 
13f-1 [17 CFR 240. 13f-1] thereunder. 


B. Rules to Prevent Duplicative Reporting. As set forth 
in Rule 13f-1, an institutional investment manager is 
deemed to exercise investment discretion with respect 
to all accounts with respect to which it or any person 
under its control exercises investment discretion. 
Where two or more institutional investment managers, 
each of which is required by Rule 13f-1 to file a 
report on Form 13F for the reporting period, are deemed 
to exercise investment discretion with respect to the 
same account or accounts, only one such manager 
shall include information regarding such account or 
accounts in its reports on Form 13F, naming any 
other institutional investment manager on whose behalf 
the filing is made. 


C. Filing of Form 13F. Five copies of Form 13F shall be 
filed with the Commission within 30 days after the end 
of each calendar quarter. As required by Section 
13(f)(4) of the Act an institutional investment manager 
which is a bank, the deposits of which are insured in 
accordance with the Federal Deposit Insurance Act, 
shall file with the appropriate regulatory agency a copy 


of every report filed with the Commission pursuant to 
this subsection. 


D. Confidentiality. Pursuant to Section 13(f)(3) of the 
Act [15 U.S.C. 78m(f)(3)], the Commission shall not 
disclose to the public information identifying the 
securities held by the account of a natural person or an 
estate or trust (other than a business trust or investment 
company). Therefore, an institutional investment man- 
ager filing a report on Form 13F which includes such 
information shall submit a separate statement clearly 
identifying that information with reference to the 
appropriate Schedule, Line, Item and name of issuer, 
title, class and CUSIP number. 


In addition, the Commission, may, as it determines 
necessary or appropriate in the public interest, delay 
or prevent public disclosure of any information filed 
under Section 13(f) of the Act, in accordance with 
Section 552 of Title 5, United States Code [5 U.S.C. 
552]. Requests for delay or prevention of public dis- 
closure should identify clearly the information for which 
the request is made, as well as the provision(s) 
of Section 552 of Title 5, United States Code, upon 
which the request is based. 





INFORMATION REQUIRED OF INSTITUTIONAL INVESTMENT MANAGERS PURSUANT TO SECTION 13(f) OF THE SECURITIES 
EXCHANGE ACT OF 1934 AND RULES THEREUNDER 





























Securities and Exchange Commission FORM 
Washington, D.C. 20549 13F 
Report for the Calendar Quarter Ended 19 
(Please read instructions before preparing form) 
Name of Institutional Investment Manager: (Exact Name of Person or Firm) 
Name and Title of Sole Proprietor, General Partner or Principal Officer: 
ATTENTION — Intentional misstatements or omissions of facts constitute Federal Criminal Violations. See U.S.C. 1001 and 15 U.S.C. 


78ff(a). 





The institutional investment manager submitting this Form and its attachments and the person by whom it is signed represent hereby 
that all information contained therein is true, correct and complete. It is understood that all required items, statements and schedules are 
considered integral parts of this Form and that the submission of any amendment represents that all unamended items, statements and 
schedules remain true, correct and complete as previously submitted. 


Pursuant to the requirements of Securities Exchange Act of 1934, the undersigned institutional investment manager has caused this 


report to be signed on its behalf in the City of and State of 








on the day of , 19 








(Name of Institutional Investment Manager) (Manual Signature of Sole Proprietor, General 
Partner or Principal Officer) 


Names of ALL Institutional Investment Managers on whose behalf these schedules are filed: 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13397/ March 22, 1977 


The Securities and Exchange Commission has issued 
orders pursuant to the Securities Exchange Act of 
1934 granting the applications of the following com- 
panies to list the specified securities on the following 
stock exchanges: 


American Stock Exchange, Inc. — Charter Medical 
Corp., $0.75 Series A preferred stock, NPV (effective 
as of February 28, 1977). 


Pacific Stock Exchange, Inc. —The Pacific Telephone 
and Telegraph Co., 8-3/8% forty-year debentures, due 
February 1, 2017 (effective as of March 8, 1977). 


New York Stock Exchange, Inc.—The Pacific Tele- 
phone and Telegraph Co., 8-3/8% forty-year debent- 
ures, due February 1, 2017; Republic of Finland, 
7-7/8% external loan notes, due 1981; Diamond Sham- 
rock Corp., 7.70% sinking fund debentures, due Dec- 
ember 15, 2001; and Sperry Rand Financial Corp., 
7-7/8% notes, due 1985 (all effective as of March 
8, 1977). 


The SEC has also announced that the specified sec- 
urities of the following companies have become listed 
on the following stock exchanges: 


New York Stock Exchange, Inc.—Twin Disc. Inc., 
common stock, NPV (effective as of March 9, 1977). 


American Stock Exchange, Inc. — Hi-Shear Industries, 
Inc., common stock, par value $.10 par value (ef- 
fective as of March 12, 1977); !T| Corp., common stock, 
par value $.10 (effective as of March 9, 1977). 


Boston Stock Exchange, Inc. — The Exolon Co., com- 
mon stock, $1 par value (effective as of March 12, 
1977). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13398/ March 23, 1977 


In the Matter of 


THE CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-76 — 24) 
APPROVAL OF PROPOSED RULE CHANGE 


On December 8, 1976, the Chicago Board Options 
Exchange, Incorporated filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the ‘‘Act’’), as amended by the Securities 
Acts Amendments of 1975, and Rule 19b-4 thereunder 
copies of a proposed rule change. The filing was 
amended on March 11, 1977. The rule change would 
allow the option price to more accurately reflect the 
price change in the underlying issue. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
Securities Exchange Act Release No. 13079 (December 
16, 1976) and by publication in the Federa/ Register 
(41 Fed. Reg. 55956) (December 23, 1976)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to registered 
national securities exchanges, and in particular, the re- 
quirements of Section 6 and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
filed with the Commission on December 8, 1976, 
be, and it hereby is, approved. 


For the Commission by the Division of Market Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13399/ March 23, 1977 


The Securities and Exchange Commission has issued 
an order granting the application of the Union Pacific 
Railroad Co. to withdraw the following securities from 
listing and registration on the New York Stock Ex- 
change, Inc. —2%% refunding mortgage bonds, Series 
C, due 1991; and 8-%% equipment trust certificates, 
Series A, 1970. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13400/ March 23, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE BRADFORD SECURITIES PROCESSING SER- 
VICES, INC. 


(File No. SR-BSPS-77-3) 


Bradford Securities Processing Services, Inc. submitted 
a proposed rule change, on March 10, 1977, pur- 
suant to Rule 19b-4 under the Securities Exchange Act 
of 1934, to expand its network of regional clearing 
facilities. 


Publication of the submission is expected to be made 
in the Federa/ Register during the week of March 28, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication 
in the Federa/ Register. Persons desiring to make writ- 
ten submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-BSPS-77-3. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100°L Street, N.W., 
Washington, D.C. Copies of the filing will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Regul- 
ation pursuant to the delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13401/ March 23, 1977 


COMMENCEMENT OF PILOT PROGRAMS IN PUT 
OPTIONS TRADING 


Upon authorization by the Commission, the Division of 
Market Regulation, on March 4, 1977, sent letters to 
the chief executive officers of the American Stock 
Exchange, Inc., Chicago Board Options Exchange, In- 
corporated, Midwest Stock Exchange, Incorporated, 
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Pacific Stock Exchange Incorporated and 
the Philadelphia Stock Exchange, Inc. concerning their 
pending proposals for the commencement of puts 
option trading on their respective ex- 
changes (SR-Amex-76-11, SR-CBOE-75-7, SR-MSE- 
76-26, SR-PSE-76-8 and SR-PHLX-76-10, respectively). 


The text of the letter is as follows (The bracketed 
material appeared only in the letter to the American 
Stock Exchange, Inc.; the double bracketed material 
appeared in letters to the American Stock Exchange, 
Inc. and the Chicago Board Options Exchange, In- 
corporated): 


The Commission has determined it will approve the Ex- 
change’s proposed rule changes to permit put options 
trading on a pilot basis on the Exchange (the ‘’Puts 
Proposal’’), provided that the Exchange satisfactorily 
amends its filing in the respects described below and, 
in addition, that the Exchange satisfies the Commission, 
by representations in writing prior to such approval, 
that it has adequately addressed itself to the other 
matters mentioned below. 


To ensure a sufficient period for completing the 
appropriate educational and training efforts, and for the 
implementation of internal exchange procedures for 
surveillance of its marketplace and member firms, 
which will be necessary prior to the commencement of 
put options trading, the Puts Proposal should state the 
Exchange's intention not to begin such trading before 
June 1, 1977. 


The Commission believes that the size of the initial 
puts pilot should be more limited than has been pro- 
posed and that, to the maximum extent feasible, 
experience should be gained prior to further expansion. 
First, the Commission believes that the initially author- 
ized put classes should be upon underlying stocks as to 
which the Exchange will have already experienced at 
least One expiration date in call options. Second, the 
Commission wishes to limit to approximately five, the 
number of underlying securities on which put options 
trading may be commenced at this time. Third, the 
Commission recognizes that the Exchange may wish to 
expand its puts pilot at an appropriate time in the future. 
In this regard, we expect to review by November 7, 
1977, the experience of each of the options exchanges 
commencing puts pilots and the progress each makes 
in substantially resolving the concerns the Commission 
has with respect to the surveillance and other reg- 
ulatory efforts of the respective options exchanges. 
At such time and upon satisfaction of those concerns, 
the Commission will consider a further expansion of 
each of the puts pilots. 


The Commission believes it is undesirable to prohibit 


the listing of put options in dually traded classes. | 


However, it also recognizes that, during the puts pilot, 
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the limitation on the authorized number of put classes 
may have inequitable competitive effects should one or 
more exchanges authorized to trade put options do 
so On dually traded options while the other exchange(s) 
also trading that option class are precluded, by the limit- 
ation on the number of put classes mentioned pre- 
viously, from also trading put options on that class. 
With the foregoing points in mind, the Commission 
requests that you contact Mr. Martin Moskowitz, 
Assistant Director of the Office of Self-Regulatory 
Oversight of this Division, to discuss the most approp- 
riate method of resolving this problem. Following these 
conversations, the Exchange will be expected to file 
appropriate amendments to its Puts Proposal. 


With respect to position limits, the Puts Proposal 
should be amended such that all participants [, in- 
cluding options specialists,] trading options on the Ex- 
change are subject to uniform position limits of a 
maximum of 1,000 contracts on the same side of the 
market. That is, the Puts Proposal should provide for 
an Exchange rule which unambiguously states that no 
person, or group of persons acting together, may hold 
more than 1,000 long call options or 1,000 short put 
options (or any combination of long call options or short 
put options not to exceed an aggregate of 1,000 
contracts) and 1,000 short call options or 1,000 long 
put options (or any combination of short call options 
and long put options not to exceed an aggregate for 
1,000 contracts). There are to be no exceptions for 
options positions covered by stock or spread positions. 
The current Exchange rule limiting positions to 500 
contracts per expiration period, except for covered and 
spread positions, may be eliminated. Of course, the 
Commission expects to review those limits in the light 
of further experience. 


With the increase in trading volume and the added 
complexity in trading that may be anticipated as a 
result of the commencement of trading in put options, 
the Commission is concerned that Exchange members 
be able to complete transactions in standardized 
options in a timely and accurate manner. Accordingly, 
the Commission expects that, prior to the commence- 
ment of trading in put classes, the Exchange will have 
assured itself that its members have the capacity to 
compare, clear, settle and identify to customer ac- 
counts all transactions in standardized options in 
accordance with the rules of the Exchange and the 
Options Clearing Corporation and with sound business 
practice. In addition, The Commission would expect 
the Exchange to determine that its member firms 
promptly reconcile or otherwise resolve uncompared 
trades and trades not identified to customer orders. 


With respect to customer margin requirements, the 
Exchange may wish to consult with the other options 
exchanges in order to arrive at a uniform allocation 
procedure for the computation of margin, thereby 


minimizing the number of calculations required when 
put options are traded in conjunction with call options. 
Furthermore, the Exchange should reivew its present 
margin rules in light of the recently adopted uniform 
margin rule of the Federal Reserve Board in order to 
determine whether there are any _ inconsistencies 
which should be resolved. In addition, the Exchange 
should allocate additional resources for monitoring 
its members’ margin calculation and supervisory pro- 
cedures to ensure that such member firms have a 
complete understanding of the margin rules and that 
appropriate margin is required. 


During the course of the Commission’s recent invest- 
igations of various options selling practices, it was 
noted that problems exist regarding the procedures 
for identifying and retrieving data on a particular options 
transaction. The problem appears to have arisen 
because of computer programming techniques which 
did not allow for identification of records of a specific 
options series. Since it is our understanding that 
technology is presently available to correct this pro- 
blem, the Exchange should consider the prompt 
adoption of recordkeeping requirements. 


{The staff has previously expressed to the Amex 
the Commission's concern that the Amex institute as 
promptly as possible a reliable audit trail to enable 
the Amex to trace back a particular reported trade to the 
parties Consummating it. Such an audit trail is es- 
sential to the effective and efficient surveillance of 
options trading on the Amex. We understand from a 
letter from Mr. Robert J. Birnbaum, Executive Vice 
President of the Amex, dated December 13, 1976, 
and subsequent telephone conversations, that the 
Amex has instituted, as an interim measure, a system 
whereby the selling party to each reported transaction 
can be idenified by a manual retrieval of mark sense 
cards. While we have not yet received evaluation 
reports of that system nor have we had the opportunity 
to inspect the system’s on-floor operation, we anti- 
cipate that the described features of this audit trail 
system will be satisfactory as a preliminary matter. 
You should be further advised that the Commission 
will approve your proposed rule change (SR-Amex- 
75-15) to establish a new class of memberships to 
be known as options principal members when we have 
concluded that there is satisfactory evidence that the 
Amex has implemented such an audit trail. ] 


{However, the Commission notes that the Amex’s 
current version of an audit trail system will not 
produce for each reported trade on an easily observable 
computer print-out the identities of the executing mem- 
bers on both sides of each transaction, including the 
clearing firms, correlated to reported transactions. 
While we realize that other systems designed to pro- 
duce such accountability in a computer readable format 
may sacrifice some efficiency in the speed of report- 
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ing, we believe it imperative that the Amex move to 
attain such capability in an audit trail at the earliest 
opportunity. ] 


To avoid undue procedural delays, we encourage your 
prompt attention to the preceding points. [[Some of 
these concerns were addressed in the Division’s letter 
of January 31, 1977, and are being consulted by 
you now.]] Should you have any questions, please 
feel free to contact members of this Division. 


Sincerely, 


Lee A. Pickard 
Director 


For the Commission by the Division of Market Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


March 23, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13402/ March 24, 1977 


The Securities and Exchange Commission announced 
today that the suspension of exchange and over-the- 
counter trading will terminate at midnight (EST) on 
March 24, 1977 in the securities of Fay’s Drug Com- 
pany, Incorporated, a New York corporation with 
principal executive offices located at 7245 Henry Clay 
Boulevard, Liverpool, New York 13038; Lawrys Foods, 
Inc., a California corporation with principal executive 
offices located at 568 San Fernando Road, Los 
Angeles, California 90065; Olympia Brewing Co., a 
Washington corporation with principal executive offices 
located at Tumwater, Washington; and Stange Com- 
pany, a Delaware corporation with principal offices 
located at 342 North West Avenue, Chicago, Illinois 
60612. 


The Commission suspended trading for ten days in all 
securities of the above mentioned issuers at 9:00 a.m. 
(EST) on March 15, 1977, because of unusual and un- 
explained activity in the securities of those issuers. 
(Securities Exchange Act of 1934 Release No. 13376). 
The Commission announced at that time that it had no 
information that would indicate that the fluctuations in 
the securities of these issuers was the result of any 
internal corporate developments in any of the com- 
panies involved. 


Previously, on March 14, 1977, the Commission in- 
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stituted a civil injunctive action in the United States 
District Court for the Northern District of Illinois, 
Eastern Division against Swift Henke & Co., Inc. 
(‘Swift Henke’), a registered broker-dealer firm located 
in Chicago, Illinois, for violations of the net capital 
provisions of the federal securities laws. Simultane- 
ously, Swift Henke consented to the entry of a Judg- 
ment of Preliminary Injunction enjoining the firm from 
further violations of the net capital provisions and ap- 
pointing a temporary receiver to collect and take charge 
of its assets. On March 15, 1977, upon application by 
the Securities Investors Protection Corporation (’‘SI- 
PC’’), the Court appointed a SIPC trustee for the liquid- 
ation of the business of the firm. 


In announcing the termination of the trading suspen- 
sions today, the Commission reminded the broker- 
dealer community of its responsibilities to safeguard 
customers’ interests and monitor trading practices by 
its representatives. Broker-dealers should be alert to 
undue concentrations of particular securities in the 
accounts of customers or the firm account, particularly 
where such concentrations are achieved through the 
use of credit. A large concentration of securities may 
serve in certain circumstances to reduce the liquidity of 
the market place, thereby potentially impairing a firm's 
ability to execute large sell orders for customers in the 
security. 


The net capital provisions of the federal securities 
laws are designed to safeguard the interest of cust- 
omers and enhance the effective operation of a broker- 
dealer. A broker-dealer must take adequate steps to 
assure that its sales practices do not impair the ability 
of the firm to comply with such provisions. 


Broker-dealers should also be extremely cautious in 
dealing with Regulation T extensions of settlement 
dates. A broker-dealer has an obligation to ascertain 
whether a customer will be able to pay for purchases 
at the settlement date and must be concerned about 
the availability of liquid assets of customers to con- 
summate purchases. This is especially true when a 
customer has a high concentration of securities of a 
particular issuer in a margin account, where a customer 
has a previous record of delinquent payment or when 
a particular salesman has experienced one or more 
delinquent payments or disavowals of executed trades. 
These factors take on increased importance when a 
broker-dealer has customers in large positions con- 
centrated in a thinly traded security. 


Broker-dealers should monitor and adhere to strict 
Suitability guidelines and the ‘‘know your customer” 
rule in recommending purchases to customers. A 
broker-dealer must continually review new accounts 
and the firm’s methods of obtaining customer's ac- 
counts including assurances that adequate information 
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is obtained concerning the customer’s finances. In 
addition, the hiring of new salesmen should not occur 
unless the firm can adequately service the business 
created and assure that the addition of new business 
will not jeopardize the firm’s net capital position. The 
primary responsibility of assuring that a broker-dealer’s 
operations complies with sound business practices and 
applicable rules and regulations rests with a firm's 
management. 


Broker-dealers, shareholders and prospective purchas- 
ers should carefully consider the foregoing infor- 
mation along with all other currently available inform- 
ation and any information subsequently issued by the 
company. The Commission is continuing to investigate 
matters relating to transactions in the securities of 
the above issuers. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13403/ March 24, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (‘Exchange Act’’) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 9:30 a.m. (EDT) on 
Thursday, March 24, 1977 and terminating at midnight 
(EDT) on April 2, 1977 of the securities of Rom- 
Amer Pharmaceuticals, Ltd. (‘“Rom-Amer’’), a Calif- 
ornia corporation with principal executive offices lo- 
cated at 300 South 4th Street, Suite 1105, Las Vegas, 
Nevada 89101. 


The Commission ordered the suspension of trading 
at the request of Rom-Amer and because of certain 
rumors concerning the company’s stock and business 
prospects and because of questions concerning recent 
market activity in Rom-Amer securities. 


The Commission has been advised that, although a 
bill has been passed by the Nevada State Assembly 
to authorize the prescription and sale of the company’s 
anti-depressant drug known as Gerovital H3 in the 
State of Nevada (‘Nevada’), no assurances can be 
given that the bill will be enacted into law. 


Further, the Commission understands that the drug 
has not been approved for sale or manufacture in 
the United States by the Food and Drug Administration 
and that Rom-Amer does not have any manufacturing 
facilities for the production of the drug. Should the 
bill be enacted by Nevada, the Food and Drug Adminis- 
tration may contest the drug’s eligibility for sale and 
manufacture. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the Ex- 
change Act, at the termination of the trading sus- 
pension no quotation may be entered unless and until 
they have strictly complied with all of the provisions of 
said rule. If any broker or dealer has any questions as to 
whether or not he has complied with said rule, he 
should not enter any quotation but immediately contact 
the staff of the Division of Enforcement in Washington, 
D.C. If any broker or dealer is uncertain as to what is 
required by Rule 15c2-11, he should refrain from enter- 
ing quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been 
met. If any broker or dealer enters any quotations 
which is in violation of said rule, the Commission 
will consider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13404/ March 24, 1977 


The Commission announced on March 24, 1977, 
the entry of an order for public administrative proceed- 
ings against Delta Securities of Little Rock, Inc. and 
James T. Hunter, both of Little Rock, Arkansas, 
based upon violations of the net capital and record- 
keeping provisions of the Securities Exchange Act of 
1934. 


During all times relevant to the proceedings, Delta 
Securities of Little Rock, Inc. was a registered broker- 
dealer wholly-owned by James T. Hunter. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the 
respondents an opportunity to offer any defense thereto 
for the purpose of determining whether the allegations 
are true, and, if so, what, if any, action of a remedial 
nature should be ordered by the Commission. 





SEC DOCKET/2103 











PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 19939/ March 18, 1977 


In the Matter of 


ARABIAN AMERICAN OIL COMPANY 
1345 Avenue of the Americas 
New York, New York 10019 


(31-759) 


NOTICE OF REQUEST FOR ORDER PURSUANT TO 
SECTIONS 2(a)(3)(A); 3(a)(5) and 3(b). 


NOTICE IS HEREBY GIVEN that Arabian American Oil 
Company (‘Aramco’), a Delaware corporation, has 
filed an application with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(“‘Act’’) designating Sections 2(a)(3)(A), 2(a)(7), 3(a)(5) 
and 3(b) of the Act as applicable to the proposed 
request. All interested parties are referred to the ap- 
plication, which is summarized below, for a complete 
statement of the status requests. 


Aramco was originally formed in 1933 and has be- 
come one of the largest oil companies in the world in 
terms of oil production. The outstanding capital stock 
of Aramco is presently owned by subsidiaries of four 
United States corporations (‘Owner Companies’’) as 
follows: 


Exxon Corporation 29 3% 
Standard Oil Company of California 29% % 
Texaco Inc. 29% % 

Mobil Corporation 12% 


It is engaged in the exploration for, and production 
and refining of, hydrocarbons within Saudi Arabia. 
Aramco’s gross production of crude oil in 1976 
was 3,053,886,653 barrels, or 8,343,953 barrels per day, 
and the amount of crude oil refined and natural gas 
liquid processed was 231,949,969 barrels, or 633,743 
barrels per day. Aramco presently operates electrical 
generating facilities with a capacity of 1015 megawatts. 
These facilities were constructed by Aramco to supply 
the power needs of its oil operations as well as the 
needs of its employees and their families. 


It is stated that all electrical power generated by 
Aramco from its existing facilities has been used, 
distributed and transmitted only within Saudi Arabia, 
and Aramco owns no electrical facilities outside of 
Saudi Arabia. 


It is stated that Aramco’s sales of power have been 
wholly incidental to its business of producing and 
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refining petroleum and related products and have been 
limited to surplus power furnished in support of small 
communities near Aramco’s area of operations. 
Aramco’s sales of surplus electric power currently 
constitute less than 1.75% of its total power production 
and less than 0.0018% of its gross revenues. 


It is now proposed that Aramco will transfer all of 
its electrical transmission facilities and about three- 
fourths of its electrical generation facilities, both of 
which are located wholly in Saudi Arabia, to a Saudi 
corporation to be formed and called Saudi Consolidated 
Electric Company (’“SCECO”). In exchange for the 
facilities transferred, Aramco will receive and hold 
voting shares of SCECO stock with a value equal to the 
full net book value of such facilities at the time of trans- 
fer. The SCECO shares held by Aramco may constitute 
more than 10% of SCECO’s equity. Such shares will 
not be transferable except as described below. After an 
interim period, the SCECO shares held by Aramco will 
be sold to the Saudi Arabian Government (’’SAG”’), or 
an entity wholly owned by SAG, for cash equal to the 
value of such shares. While no date for the sale of 
SCECO shares has been set, it is hoped that the sale can 
occur within approximately one year. At no time will 
Aramco have any responsibility whatsoever for capital 
requirements of SCECO or for any indebtedness in- 
curred by SCECO or for any deficiency in SCECO’s 
operating funds. Aramco will enter into an agreement 
with SCECO under which Aramco will service, main- 
tain and operate such facilities as well as facilities to be 
built by SCECO and facilities of other parties which may 
thereafter be transferred to SCECO, and supervise 
development and expansion of the SCECO power 
system. 


Following the transfer of its facilities, Aramco antici- 
pates that it will constitute the principal purchaser of 
electric power from SCECO. It is contemplated that, 
following the transfer of facilities by other private power 
companies to SCECO, SCECO will supply substantially 
all of the wholesale and retail electric power sold in 
the Eastern Province of Saudi Arabia. Sales of electric 
power by SCECO also will be made only within Saudi 
Arabia. 


After the transfer to SCECO of 753 megawatts of 
Aramco’s 1015 megawatts generating capacity and all 
of Aramco’s transmission facilities, the 262 megawatts 
of generating capacity retained by Aramco, which is an 
integral part of existing petroleum facilities using by- 
products of such facilities in the generation of power, 
will be used primarily to supply power for petroleum 
operations at these facilities, though some power gen- 
erated wil! also be supplied, as in the past, to Aramco 
employees associated with such facilities and their 
families. 


It is stated that Aramco does not plan to sell any 
power generated by the retained generating facilities, 
though these facilities will be connected to the national 
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power grid, and shortages and/or surpluses of power 
at various places in the national power grid system may 
result from time to time in sales of power by 
Aramco from the retained facilities, purchases of power 
by Aramco at the sites of petroleum operations normally 
served by the retained facilities or exchanges of power 
with the SCECO system. 


Despite its ownership and operation of the electrical 
generation facilities, Aramco states its belief that it is 
entitled to an order, as provided in Section 2(a)(3) 
declaring it not to be an electric utility company under 
the Act inasmuch as it is primarily engaged on one or 
more businesses other than the business of an “‘electric 
utility company”’ (as defined in the Act), and by reason 
of the small amount of electric energy sold by it, it 
is not necessary in the public interest or for the 
protection of investors or consumers that Aramco be 
considered an “‘electric utility company’’ for the pur- 
poses of the Act. 


Furthermore Aramco states that in the event that, 
by reason of future events, the statements made with 
respect to its entitlement to an order pursuant to 
Section 2(a)(3)(A) becomes inapplicable, Aramco 
claims on exemption from the requirements of the Act 
pursuant to Section 3(b) inasmuch as it derives no 
material part of its income, directly or indirectly from 
sources within the United States and neither it nor 
any of its subsidiary companies is a public utility 
company operating in the United States. 


In addition to the foregoing, Aramco further requests 
an order pursuant to Section 3(a)(5) declaring that, to 
the extent Aramco may be deemed to be a “‘holding 
company’ by reason of the definition contained in 
Section 2(a)(7), it is exempi from all provisions of the 


Act, as it is not, and deri no materia! part of its 
income, directly or indirectiy, from arvy one or more 
subsidiary companies which -re, a Company or com- 
panies the principal business o. which within the United 
States is that of a ‘public utility company’ as 


defined in the Act. 


NOTICE IS FURTHER GIVEN that any interest person 
may, not later than April 12, 1977, request in writing 
that a hearing be held on such matter, stating the 
nature of his interest, and reasons for such request, 
and the issues of fact or law raised by said application 
which he desires to controvert; or he may request that 
he be notified if the Commission should orcer a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 


peel at the above-stated address and proof of 


\) service (by affidavit or, 


in case of an attorney at 
law, by certificate) should be filed with the request. 


At any time after said date, the application, as filed or 
as it may be amended, may be granted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19940/ March 18, 1977 


In the Matter of 


OHIO EDISON COMPANY 
76 South Main Street 
Akron, Ohio 44305 


(70-5985) 


NOTICE OF PROPOSED CHARTER AMENDMENT 
AUTHORIZING INCREASE IN NUMBER OF AUTHOR- 
IZED PERFERRED STOCK AND ORDER AUTHOR- 
IZING SOLICIATION OF PROXIES IN CONNECTION 
THEREWITH 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(‘Ohio Edison’’), a registered holding company, has 
filed a declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 ("Act’’) 
designating Sections 6(a), 7, and 12(e) of the Act 
and Rule 62 promulgated thereunder, as applicable 
to the proposed transaction. All interested persons are 
referred to the declaration, which is summarized below, 
for a complete statement of the proposed transaction. 


Ohio Edison proposes to amend its Articles of Incor- 
poration to increase the number of authorized shares 
of Preferred Stock, $100 par ("new Preferred Stock’’) 
from 3,000,000 to 4,000,000 shares. Ohio Edison states 
that all of the presently authorized 3,000,000 shares 
are currently outstanding. Ohio Edison states that, to 
provide funds for its presently contemplated construct- 
ion expenditures through 1979, it anticipates the issue 
and sale of up to 500,000 shares of new Preferred 
Stock in each of 1978 and 1979. Ohio Edison estimates 
its construction expenditures for the year 1977, 1978, 
and 1979 at least $1,200,000,000. Ohio Edison further 
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states that the new Preferred Stock, which will have 
preference over common stock as to dividends, cumul- 
ative, and as to assets up to the redemption prices 
thereof, will be issued, subject to the requisite statutory 
authorization, at such times and in such amounts and 
at such dividend rates, payment dates, redemption 
terms and liquidation value as determined by the Board 
of Directors (Board) at such time, without solicitation 
of prior authorization by the stockholders by the Board. 


Ohio Edison proposes to submit the amendment to its 
shareholders at the Annual Meeting to be held on 
April 28, 1977. The amendment will require the favor- 
able vote of the holders of two-thirds of the shares 
of common stock outstanding on the record date for 
its adoption. Ohio Edison proposes to solicit proxies 
from its shareholders, through the use of the proposed 
soliciting material, to obtain the required approval of the 
amendment and to elect directors, appoint auditors, 
amend their Code of Regulations and act upon a 
shareholder's proposal. 


The fees and expenses to incurred in connection with 
the proposed transaction are estimated at $11,300 
including $1,500 in legal fees. It is stated that no 
state commission and no federal commission, other 
than this Commission has jurisdiction with respect to 
the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 12, 1977, request in writing 
that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declar- 
ation, which he desires to controvert; or he may request 
that he be notified if the Commission should order 
a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarant at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as filed, 
or as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


It appearing to the Commission that the declaration, 
insofar as it proposes to solicitation of proxies from 
Ohio Edison’s stockholders, should be permitted to 
become effective forthwith pursuant to Rule 62: 
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IT 1S ORDERED that the declaration, regarding the 
proposed solicitation of proxies of Ohio Edison’s stock- 
holders be, and it hereby is, permitted to become 
effective forthwith pursuant to Rule 62 and subject to 
the terms and conditions prescribed in Rule 24 under 
the Act. 


For the Commission, by the Division of Corporate Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 19941/March 18, 1977 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 44308 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 16103 


(70-5960) 


ORDER APPROVING PROPOSED ISSUANCE OF 
COMMON STOCK BY SUBSIDIARY AND PURCHASE 
OF SAME BY HOLDING COMPANY 


Ohio Edison Company (’’Ohio Edison’’), a registered 
holding company and Pennsylvania Power Company 
(‘Pennsylvania’), an electric utility subsidiary of Ohio 
Edison filed an application-declaration, and amend- 
ments thereto, with this Commission pursuant to 
Sections 6(a), 6(b), 9(a), 10 and 12(b) of the Public 
Utility Holding Company Act of 1935 (’Act’’) and 
Rules 43 and 50 promulgated thereunder concerning 
proposals by Ohio Edison to issue and sell up to 
5,000,000 shares of its authorized but unissued com- 
mon stock, $9 par (‘Additional Common Stock’’) 
and to purchase up to 850,000 of Pennsylvania auth- 
orized but unissued common stock, $30 par and pro- 
posals by Pennsylvania to increase its authorized 
number of shares of common stock, $30 par from 
4,000,000 to 4,800,000 and to sell up to 850,000 
shares of its common stock to Ohio Edison. 


By order dated March 8, 1977 (HCAR No. 19923) 
Ohio Edison was authorized to issue and sell up to 
5,000,000 shares of its Additional Common Stock. 
Jursidiction was reserved with respect to all other 
aspects of the proposed transaction. 
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Ohio Edison now proposes to proceed with the pur- 
chase from Pennsylvania, and Pennsylvania proposes to 
issue and sell, up to 850,000 of Pennsylvania authorized 
but unissued common stock at a price per share 
equal to its par value, $30 per share, for total cash 
consideration of up to $25,500,000. It is currently 
proposed that 300,000 shares be issued and sold in 
March 1977, that 300,000 be issued and sold in May 
1977, and that the remaining 250,000 shares be issued 
and sold in December 1977. The record is now complete 
with regard to this transaction. 


The registration of the new common stock has been 
approved by the Pennsylvania Public Utility Commis- 
sion. No other state commission and no federal com- 
mission other than this Commission, has jurisdiction 
with respect to the proposed transaction. The fees 
and expenses to be incurred in connection with the 
issuance and sale of the new common stock are 
estimated at $1,500 including $1,000 in legal fees. 


Upon the basis of the facts in the record as now 
amended, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and 
in the interest of investors and consumers, that said 
application-declaration, as amended, be granted and 
permitted to become effective and that the jurisdiction 
heretofore reserved be released: 


IT IS ORDERED, pursuant to the application provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


IT IS FURTHER ORDERED that the jurisdiction hereto- 
fore reserved over issue and sale of the Pennsylvania 
new common stock be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19942/ March 18, 1977 


In the Matter of 


AMERICAN ELECTRIC POWER SERVICE COR— 
PORATION 

2 Broadway 

New York, N.Y. 10004 


APPALACHIAN POWER COMPANY 
40 Franklin Road 
Roanoke, Va. 24009 


CARDINAL OPERATING COMPANY 
Box Drawer B 
Brilliant, Ohio 43913 


CEDAR COAL COMPANY 
1220 Charleston National Plaza 
Charleston, W. Va. 24301 


CENTRAL APPALACHIAN COAL COMPANY 
301 Virginia Street East 
Charleston, W. Va. 24301 


CENTRAL COAL COMPANY 
P.O. Box 190 
New Haven, W. Va. 25265 


CENTRAL OHIO COAL COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


CENTRAL OPERATING COMPANY 
P.O. Box 368 
New Haven, W. Va. 25265 


INDIANA & MICHIGAN ELECTRIC COMPANY 
2101 Spy Run Avenue 
Ft. Wayne, Ind. 46801 


INDIANA & MICHIGAN POWER COMPANY 
Donald C. Cook Nuclear Plant 
Bridgman, Mich. 49106 


KANAWHA VALLEY POWER COMPANY 
301 Virginia St. E. 
Charleston, W. Va. 25327 


KENTUCKY POWER COMPANY 
15th Street and Carter Avenue 
Ashland, Ky. 41101 


KINGSPORT POWER COMPANY 
40 Franklin Road 
Roanoke, Va. 24009 


MICHIGAN POWER COMPANY 
P.O. Box 413 
Three Rivers, Mich. 49093 


OHIO ELECTRIC COMPANY 


301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 
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OHIO POWER COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


SOUTHERN APPALACHIAN COAL COMPANY 
301 Virginia St. E. 
Charleston, W. Va. 25327 


SOUTHERN OHIO COAL COMPANY 
P.O. Box K 
Mounasville, W. Va. 25041 


WHEELING ELECTRIC COMPANY 
51 Sixteenth St. 
Wheeling, W. Va. 26003 


WINDSOR POWER HOUSE COAL COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


(70-5939) 


NOTICE OF APPLICATION FOR EXEMPTION UNDER 
RULE 48(b) FOR LOANS MADE TO EMPLOYEES 
FOR MOVING EXPENSES RELATED TO TRANSFERS 
WITHIN A HOLDING COMPANY SYSTEM 


NOTICE IS HEREBY GIVEN that the above-named 
subsidiary companies of American Electric Power Com- 
pany, Inc., a registered holding company, or subsidi- 
aries of subsidiaries thereof, (collectively referred to as 
the ‘‘AEP System’’), have filed an application, and 
an amendment thereto, with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(‘‘Act’’) designating Section 9 of the Act and Rules 
48(b) and 100(a) promulgated thereunder as applicable 
to the following proposed transaction. All interested 
persons are referred to the application, which is sum- 
marized below, for a complete statement of the pro- 
posed transaction. 


The AEP system has adopted a Moving Policy (‘‘Pol- 
icy’’) in making home purchase loans to employees 
transferred to new geographical locations within the 
AEP System. The Policy permits companies within the 
System to make loans to employees who must make 
down payments on their new residences before they 
have been able to complete the sales of their former 
residences and obtain the proceeds therefrom. The 
loans are without interest, in an amount not exceeding 
the difference between the fair market value of the 
employee’s former residence (95% of the average of the 
appraised value as determined by at least two qualified 
independent real estate appraisers) and the unpaid 
balance of any mortgage thereon, and for a period of 
90 days or until such residence is sold, whichever is 
shorter. It is stated that under unusual circumstances 
the loan period may be extended beyond 90 days 
for one or more 30 day periods. If the loan is not 
repaid on or prior to the end of the 90 day period 
and any extensions, interest is charged from the date 
of making the loan at a rate of 6% per annum. 
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If an applicant declines to extend a loan at the end of 
90 days, the employee may request that his home be 
purchased by an affiliate of applicants and the loan 
repaid from the proceeds. The home is purchased by 
either Franklin Real Estate Company or its subsidiary, 
Indiana Franklin Realty, Inc., depending upon the 
location of the home, for a price equal to its fair 
market value as described above. The acquiring com- 
pany immediately places the home for sale in the open 
market. If the home is resold with 90 days of acquis- 
ition and the net proceeds exceed the price paid to the 
employee, such excess is paid to the employee. All 
loans made to employees must be approved by the 
Executive Vice President of the applicant, if the transfer 
is made intra-company, or by the Executive Vice Presi- 
dent of both affected companies if the transfer is 
between companies. 


Rule 48(b), as amended effective June 1, 1976, requires 
Commission approval for any loan to an employee in 
excess of $10,000, even pursuant to the Policy, unless 
a first mortgage is obtained to secure the loan. 
Applicants state that this condition cannot be met in 
the majority of cases since an employee's residence will 
usually be subject to a first mortgage when it becomes 
necessary to sell it and any new residence will 
generally be subject to a first mortgage in favor of the 
principal lender. It is also stated that pursuant to the 
Policy applicants made 21 loans in excess of $10,000 
between June 1, 1976, and February 18, 1977, ranging 
in amounts between $11,000 and $43,000, of which 
some 14 loans were still unpaid on February 18, 
1977. |t is further stated, concerning purchases and re- 
sales of employees’ homes, that in 1976 the real 
estate affiliates of applicants bought 2 houses, sold 8 
houses (and 1 additional house in 1977), and had on 
hand as of March 7, 1977 1 house that had been 
purchased in 1975. 


Applicants request that they be exempted from the 
$10,000 limitation imposed by Rule 49(b)(1) with respect 
to unsecured loans made to employees pursuant to the 
Policy. 

It is stated that the fees and expenses to be in- 
curred in connection with the proposed transaction 
are estimated at $2,500. It is also stated that no state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 11, 1977, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said applicant, as 
amended, which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such re- 
quest should be served personally or by mail upon 


























the applicants at the above-stated addresses, and proof 
of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. 
At any time after said date, the application, as amended 
or as it may be further amended, may be granted 
as provided in Rule 23 of the General Rules and Reg- 
ulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request 
a hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19943/ March 18, 1977 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
SYSTEM FUELS, INC. 

225 Baronne Street 

New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


MISSISSIPPI POWER & LIGHT COMPANY 
Electric Building 
Jackson, Mississippi 39205 


NEW ORLEANS PUBLIC SERVICE iNC. 

317 Baronne Street 

New Orleans, Louisiana 70112 

(70-5415) 

NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING ISSUANCE AND SALE OF NOTES BY 
FUEL-SUPPLY SUBSIDIARY TO A BANK 


NOTICE IS HEREBY GIVEN that System Fuels, Inc. 


(SFI), a jointly-owned, non-utility, fuel-supply sub- 
sidiary company of Arkansas Power & Light Company, 
Louisiana Power & Light Company, Mississippi Power 
& Light Company, and New Orleans Public Service 
Inc. (collectively referred to as ‘Operating Com- 
panies’), each an electric utility subsidiary company 
of Middle South Utilities, Inc., a registered holding 
company, and the above-mentioned companies have 
filed with this Commission a post-effective amendment 
to the application-declaration in this proceeding pur- 
suant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (’’Act’’) regarding the 
following proposed transactions. All interested persons 
are referred to the amended application-declaration, 
which is summarized below, for a complete state- 
ment of the proposed transactions. 


By supplemental orders in this proceeding dated April 
15, 1974, and April 13, 1976, (HCAR Nos. 18378 and 
19484), the Commission authorized SFI to issue and 
sell bank notes up to an aggregate amount of 
$40,000,000 outstanding at any one time pursuant to 
a loan agreement dated as of April 17, 1974, among 
SFI, the Operating Companies, and First National City 
Bank (Citibank as of March 1, 1976). The loan agree- 
ment terminates on April 17, 1977. 


SFI now intends to extend the term of the loan agree- 
ment for one year through April 17, 1978, and proposes 
to issue and sell its notes to Citibank in accordance 
therewith up to an aggregate of $40,000,000 out- 
standing at an time. All of the other terms and 
conditions ¢ dn agreement are to remain un- 
changed. The notes will bear interest at a rate per 
annum equal to one hundred fifteen percent (115%) 

the base rate charged by Citibank on 90-day 
loans to responsible and substantial commercial 
borrowers. Compensating balances are not required. 
SF! will use the proceeds of the notes for the financing 
of a portion of its fuel-oil inventory and for other 
expenditures in connection with its fuel-supply program 
for the Middis South Utilities system. 


No State commission and no Federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. |t is requested that authorization 
be granted to file certificates pursuant to Rule 24 on a 
quarterly basis. 


NOTICE1S FURTHER GIVEN that any interested person 
may, not later than April 11, 1977, request in writing 
that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, and 
the issues of fact or law raised by said post-effective 
amendment to the application-declaration which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
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Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the application- 
declaration, as amended or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19944/ March 18, 1977 


In the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville, Arkansas 72315 


(70-5838) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING ISSUANCE AND SALE OF SHORT-TERM 
BANK NOTES 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri 
Power Company (‘’Arkansas-Missouri’’), a wholly- 
owned subsidiary of Middle South Utilities, Inc., a 
registered holding company, has filed with this Com- 
mission a post-effective amendment to the declaration 
in this proceeding pursuant to Sections 6(a) and 7 
of the Public Utility Holding Company Act of 1935 
(‘Act’) regarding the following proposed transactions. 
All interested persons are referred to the amended 
declaration, which is summarized below, for a com- 
plete statement of the proposed transactions. 


By order in this proceeding dated May 4, 1976 
(HCAR No. 19511), Arkansas-Missouri was authorized 
to borrow from a group of Arkansas banks, from time 
to time for a period of one year, up to $5,500,000 
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through the issuance and sale of promissory notes. 
On March 8, 1977, $3,000,000 of such notes were 
outstanding. 


It is now proposed that Arkansas-Missouri issue and 
sell to a group of banks, from time to time during 
the period commencing on the effective date of the 
supplemental order herein and continuing for one year 
thereafter, up to $5,500,000 of unsecured, short-term 
promissory notes to Worthen Bank & Trust Com- 
pany, Little Rock, Arkansas, for the account of fifteen 
participating Arkansas banks. 


The notes will be payable in not more than 270 
days from the date of issuance and may be renewed 
from time to time, but will mature not later than one 
year from the effective date. As the notes mature, 
they will be renewed. (but to mature not later than 
one year from the effective date) or repaid out of 
funds then available to the company. The notes will, at 
the option of the company, be prepayable, in whole 
or in part, at any time without premium or penalty. 


The notes will bear interest, payable quarterly and at 
maturity, on the unpaid principal amount thereof at 
the prime commercial loan rate of Chemical Bank, 
New York, New York, in effect from time to time. 
Arkansas-Missouri will not be required to maintain any 
compensating balances with, or pay any commitment 
fee to, any of the participating banks in connection 
with the proposed borrowings. 


Arkansas-Missouri will apply a portion of the net 
proceeds received from the new borrowings to the pay- 
ment at maturity of the presently outstanding 
$3,000,000 principal amount of bank borrowings 
referred to above and the balance of said proceeds 
to the company’s 1977 construction program. It is 
stated that the proposed new borrowings are in ad- 
dition to other bank borrowings by the company 
from the First National Bank in Little Rock, Arkansas, 
which total $7,750,000 in principal amount as of March 
8, 1977, and which may not exceed that amount at any 
one time outstanding (HCAR Nos. 19264 and 19756). 


It is stated that no special/or separable expenses are 
anticipated in connection with the proposed notes and 
that no State commission and no Federal commis- 
sion, other than this Commission, has jurisdiction over 
the proposed transactions. 


NOTICE 1S FURTHER GIVEN that any interested person 
may, not later than April 18, 1977, request in writing 
that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the post- 
effective amendment which he desires to controvert; 
or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 























request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19947/ March 21, 1977 
In the Matter of 
EASTERN UTILITIES ASSOCIATES 


P.O. Box 2333 
‘Boston, Massachusetts 02107 





(70-5976) 


NOTICE OF PROPOSED INCREASE IN NUMBER OF 
AUTHORIZED SHARES OF COMMON STOCK; AND 
OF PROPOSED AMENDMENT OF DECLARATION OF 
TRUST AND ORDER AUTHORIZING SOLICITATION 
OF PROXIES IN CONNECTION THEREWITH 


NOTICE IS HEREBY GIVEN that Eastern Utilities 
Associates (‘‘EUA”), a registered holding company, 
has filed a declaration with this Commission pur- 
suant to the Public Utility Holding Company Act of 
1935 ("‘Act’’) designating Sections 6(a), 7 and 12(e) of 
the Act and Rule 62 promulgated thereunder as 
applicable to the following proposed transaction. All 
interested persons are referred to the declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


EUA proposes, subject to obtaining shareholder 
approval, to amend its Declaration of Trust (’’Charter’’) 
in several respects. EUA proposes that the maximum 
number of shares of authorized $5 common stock be 
increased from 4,000,000 to 7,000,000. Presently, there 
are 3,600,000 such shares outstanding. 


EUA states that it now expects, subject to market 
conditions and other factors which may effect such 
financing, that it will offer for public sale 600,000 
common shares in May, 1977 and is likely to offer 
for public sale approximately 600,000 - 700,000 common 
shares in each of the years 1978, 1979, 1980 and 1981. 


EUA states that construction requirements for the EUA 
System are presently estimated at $23 million, $27 
million, $30 million, $34 million and $34 million for 
the years 1977, 1978, 1979, 1980 and 1981, respectively. 


EUA further proposes to amend the Charter provisions 
concerning pre-emptive rights to permit the Trustees, 
should they find it desirable, to authorize the issuance 
and sale of additional shares of common stock pursuant 
to a plan whereby any shareholder can purchase such 
shares by reinvesting dividends or by making limited 
optional cash payments or pursuant to a plan for own- 
ership of shares by employees of EVA and its direct 
and indirect subsidiaries. 


EUA states that this amendment would provide the 
Trustees with added flexibility in raising its capital 
requirements. 


EUA further proposes to amend the Charter to provide ~ 
that action may be taken by the Trustees without 
a meeting if all the Trustees consent in writing to 
such action and/or that the Trustees or members of 
any committee of Trustees may participate in meetings 
by means of a conference telephone. EUA states that 
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such provisions are expressly permitted by the 
Massachusetts corporate statutes. 


EUA proposes to call an annual shareholders meeting 
of stockholders on or about April 25, 1977. EUA 
proposes to solicit proxies from its common share- 
holders of record as of March 11, 1977, through the 
use of proposed proxy materials, to obtain the 
requisite approval of the proposed amendments to 
the Charter. The proposed form of proxy also solicits 
proxies either for or against the election of a specified 
slate of trustees for the ensuing year. 


The favorable vote of at least a majority of EUA’s 
common stock outstanding and entitled to vote is re- 
quired to increase the number of authorized shares of 
common stock. Passage of the other two proposed 
amendments requires the affirmative vote of at least 
two-thirds of EUA’s common stock outstanding and 
entitled to vote. 


Fees, commission and expenses to be incurred in 
connection with the proposed transaction, will be 
supplied by amendment. It is stated that no state and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICEIS FURTHER GIVEN that any interested person 
may, not later than April 14, 1977, request in writing 
that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, 
and the issues of fact or law raised by such declaration, 
as amended, which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarant at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as 
amended, or as it may be further amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as 
to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


It appearing to the Commission that the declaration, 
as amended, insofar as it proposes to solicitation of 
proxies from EUA’s stockholders, should be permitted 
to become effective forthwith pursuant to Rule 62: 
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IT 1S ORDERED that the declaration, as amended, 
regarding the proposed solicitation of proxies of EUA’s 
stockholders be, and it hereby is, permitted to become 
effective forthwith pursuant to Rule 62 and subject to 
the terms and conditions prescribed in Rule 24 under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19948/ March 21, 1977 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
New York, New York 10005 


(70-5668) 


SUPPLEMENTAL ORDER EXTENDING PERIOD FOR 
ISSUANCE AND SALE OF STOCK PURSUANT TO A 
DIVIDEND REINVESTMENT AND STOCK PURCHASE 
PLAN 


General Public Utilities Corporation (“GPU”), a regis- 
tered holding company, has filed with this Commission 
post-effective amendments to the declaration previous- 
ly filed in this matter, pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rules 24(c)(3) and 50, promulgated 
thereunder, regarding the following proposed trans- 
action. 


By Orders dated June 18, 1975 and April 5, 1976 
(HCAR Nos. 19501 and 19463), the Commission 
authorized GPU to issue and sell up to 5,341,998 
additional shares of its common stock pursuant to a 
Dividend Reinvestment and Stock Purchase Plan 
(‘‘Plan’’). Pursuant to the Order dated April 5, 1976, 
GPU is permitted to issue and sell shares pursuant to 
the Plan until June 30, 1977. As of December 31, 
1976, GPU states that 633,331 shares of additional 
common stock have been so issued and sold. GPU 
now requests that the period within which shares 
may be issued and sold pursuant to the Plan be ex- 
tended until June 30, 1978. 


GPU states that the administrative costs of the Plan 
for the period from its inception in 1875 through 
December 31, 1976 included approximately $75,111 


in legal fees, $311,993 in administrative costs and §} 


$315,614 in other fees and expenses. 
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In addition, GPU states that, for the period from the 
Plan's inception in 1975 through December 31, 1976, 
$7,738,902 or 5.7% of the dividends paid by GPU 
have been reinvested in additional shares of GPU 
common stock and that GPU’s shareholders have pur- 
chased for $2,938,416 additional shares of common 
stock pursuant to the cash option provisions of the 
Plan. 


The fees and expenses to be incurred by GPU in 
connection with the proposed transaction are 
estimated at $175,000 including legal fees of $12,500, 
printing fees of $20,000 and dividend reinvestment 
agent fees of $125,000. No state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said declaration, as 
amended by said post-effective amendments be 
permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendments, and 
it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in 
Rules 24 promulgated under the Act. 


— 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19949/ March 21, 1977 
In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 


(70-5986) 


NOTICE OF PROPOSED AMENDMENTS TO DIVI- 
DEND REINVESTMENT AND STOCK PURCHASE 
PLAN AND ORDER AUTHORIZING SOLICITATION 
OF PROXIES IN CONNECTION THEREWITH 


/ NOTICE IS HEREBY GIVEN that American Electric 
Power Company, Inc. (‘‘AEP’’), a registered holding 


company, has filed a declaration and amendments 
thereto with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘Act’), desig- 
nating Sections 6(a), 7 and 12(e) of the Act and 
Rule 62 promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the declaration, as amended, which is 
summarized below, for a complete statement of the 
proposed transaction. 


AEP proposes to amend its Dividend Reinvestment and 
Stock Purchase Plan (’’Plan’’). The proposed amend- 
ments to the Plan (1) would permit participants in the 
Plan to invest optional cash payments not more 
frequently than once a month on an investment date to 
be set by the board of directors, rather than quarterly 
as at present, subject to the same $3,000 (or such 
other amount not greater than $5,000 as the board of 
directors shall approve) quarterly limit per participant, 
but without any allotment requirement (where shares to 
be purchased with optional cash payments would ex- 
ceed shares not purchased by the reinvestment of 
dividends), and (2) would permit employees of AEP 
subsidiaries to purchase shares through the plan at 
100% of the then current market price average 
through periodic payroll deductions of not more than 
10% of the employee's basic compensation. 


It is stated that amending the Plan to permit monthly 
reinvestment of optional cash payments will make the 
plan more convenient to shareholders than it is at 
present in that it would permit participants to make 
optional cash payments at times which may be more 
convenient for them, while assuring them that they will 
not have to wait more than one month for their funds 
to be invested. 


It is further stated that AEP now has in effect a 
stock purchase plan for AEP system employees, but 
the payroll deductions of participants are used to 
purchase shares in the open market. It is believed 
that permitting the employees to purchase shares 
under the Plan through payroll deductions will benefit 
AEP and its shareholders because it will provide another 
source of equity capital on an ongoing basis. All full- 
time AEP System employees who have completed 
a probationary period (approximately 20,000 persons 
at present) would be eligible to participate in the 
amended Plan. The existing empivyee stock purchase 
plan has approximately 14,000 participants, and 
participants purchased a total of 24,693 shares of 
common stock during 1976. It is proposed that the 
present stock purchase plan for AEP system employees 
will be discontinued if the proposed amendment is 
adopted. 


AEP intends to submit the proposal for the amend- 
ments to its Dividend Reinvestment and Stock Pur- 
chase Plan to its shareholders for their consideration 
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and approval at the annual meeting to be held on 
April 27, 1977. In connection therewith, AEP proposes 
to solicit proxies from the holders of its common 
stock through the use of solicitation material which 
sets forth the proposal in detail. AEP also proposes to 
solicit proxies for the election of directors and for 
the approval of the selection of auditors. The proposal 
for the amendments to the Dividend Reinvestment and 
Stock Purchase Plan requires an affirmative vote of a 
majority of the shares present or represented at the 
meeting. 


The fees and expenses to be incurred by AEP in 
connection with the solicitation of proxies are estimated 
at $192,000. Additional information as to the fees and 
expenses to be incurred in connection with the 
proposed amendments to the Plan will be filed by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than April 18, 1977, request in 
writing that a hearing be held with respect to the 
proposed transaction, stating the nature of his interest, 
the reasons for such request, and the issues of fact 
or law raised by said declaration, as amended, which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
declarant at the above-stated address, and proof of 
service (by affidavit or, in case. of an attorney at 
law, by certificate) should be filed with the request. At 
any time after said date, the declaration, as amended or 
as it may be further amended, may be permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


It is appearing to the Commission that the declaration, 
as amended, insofar as it proposes the solicitation of 
proxies from AEP’s common stockholders, should be 
permitted to become effective forthwith pursuant to 
Rule 62: 


IT 1S ORDERED that the declaration, as amended, 
regarding the proposed solicitation of proxies from 
AEP’s common stockholders be, and it hereby is, 
permitted to become effective forthwith pursuant to 
Rule 62 and subject to the terms and conditions 
prescribed in Rule 24 under the Act. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19950/ March 21, 1977 


In the Matter of 


INDIANA & MICHIGAN POWER COMPANY 

c/o AMERICAN ELECTRIC POWER SERVICE 
CORPORATION 

New York, New York 10004 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 46801 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 10004 


(70-5925) 


ORDER AUTHORIZING LEASE OF ADDITIONAL 
NUCLEAR MATERIAL UNDER PRIOR LEASE BY, 
SUBSIDIARY AND ASSIGNMENT THEREOF TO 
SECOND-TIER SUBSIDIARY; AND PROPOSED 
LEASE OF NUCLEAR MATERIAL BY SECOND- 
TIER SUBSIDIARY AND GUARANTEE THEREOF 
BY HOLDING COMPANY 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, Indiana & Michigan Elec- 
tric Company (“I&ME"’), an electric utility subsidiary 
company of AEP, and Indiana & Michigan Power 
Company (“I&MP"”), an electric generating subsidiary 
company of l&@ME, have filed an application-declaration 
and an amendment thereto with this Commission pur- 
suant to Sections 9(a), 10 and 12 of the Public 
Utility Holding Company Act of 1935 (‘Act’) re- 
garding the following proposed transactions. 


I&MP was organized under the laws of the State of 
Michigan on April 20, 1971 for the purpose of 
acquiring, completing the construction of, and 
operating, the Donald C. Cook Nuclear Plant (‘Cook 
Plant’), a nuclear fueled steam electric generating 
station situated in Michigan along the shore of Lake 
Michigan near Bridgman, Michigan. The Cook Plant is 
to consist of two nominally rated 1,100,000 kilowatt 
generating units, the first of which (‘Unit 1’’) was 
placed in commercial operation on August 23, 197% 
and the second of which (’’Unit 2’’) is scheduled wy 
be placed in commercial operation in 1978. By order 
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issued May 20, 1971 (HCAR No. 17135), the Com- 
mission authorized |I&MP to acquire the Cook Plant 
from I&ME in consideration of the issuance by |&MP 
of all of its outstanding common stock and other of 
its securities to I|@ME. On September 23, 1971, I@ME 
transferred the Cook Plant to IMP. Pursuant to a 
Power Agreement, I&ME is entitled to receive all 
power and associated energy available at the Cook 
Plant and is obligated to pay |&MP therefor. 


In September of 1971, I&ME, as lessee, entered into 
a Nuclear Material Lease Agreement (the ‘’1971 Lease’’) 
with CNA Nuclear Leasing, Inc. (“CNA”), as lessor, 
which provided, /nter alia, for the leasing of nuclear 
fuel and nuclear fuel assemblies and components 
(‘Nuclear Material’) by I&ME for use at Unit 1. 
The successor to CNA as lessor under the 1971 
Lease is Pru-Lease, Inc. (‘‘PruLease’’), a subsidiary of 
Pruco, Inc. which is a holding company subsidiary of 
Prudential Insurance Company of American. |I&ME 
has taken delivery of the nuclear fuel assemblies con- 
Stituting the first replacement region of nuclear fuel 
for Unit 1 which has been inserted in the reactor 
pressure vessel in Unit 1. It is proposed that IG@ME 
will convey such fuel assemblies to PruLease; that 
PruLease will reimburse I&ME for the cost thereof 
(approximately $13,043,000); that such Nuclear Material 
will then be leased under the 1971 Lease and con- 
currently l@ME will, pursuant to an Assignment, assign 
its right, title and interest in the 1971 Lease, including 
its rights to the nuclear fuel leased thereunder, to 
I&@MP. The Assignment will not limit or affect |@MP’s 
obligations under the 1971 Lease, but |&MP will agree 
to make all payments required to be made under said 
Lease directly to PruLease and will assume |&ME’s 
obligations thereunder. Thereafter, any additional 
Nuclear Material for subsequent replacement regions 
for Unit 1 will be leased by I@MP, as |&ME’s assignee, 
under the 1971 Lease. 


It is further proposed that Nuclear Material for Unit 
2, scheduled for commercial operation in 1978 or 
later, will be leased from PruLease pursuant to a 
Nuclear Material Lease Agreement (the ‘1977 Lease’) 
to be entered into between I&MP and PruLease. 


Under each Lease, provision is made for PruLease to 
pay invoices of vendors or manufacturers of Nuclear 
Material to be leased. Upon assignment to, and 
acceptance of such assignment by, PruLease of any 
agreement for the purchase of, or for services to be 
performed with respect to, Nuclear Material to be 
leased, provision is made for PruLease to make pay- 
ments as required under such agreements. Nuclear 
Material to be leased under either Lease, to the 
extent initially acquired by I&@ME or I&MP, is to be 
conveyed by I&ME or I&MP, as the case may be, 
to PruLease which, upon acquisition and acceptance 
thereof by PruLease, is to reimburse |&@ME or |&@MP, 


as the case may be, for the amount of Acquisition 
Cost incurred by it. The unrecovered Acquisition Costs 
of PruLease may not, at any one time, exceed 
$43,500,000 under the 1971 Lease and $55,000,000 
under the 1977 Lease. 


Under each Lease, lessee assumes all risks of loss 
or damage to the Nuclear Material and is responsible 
for maintaining the Nuclear Material in good operating 
condition and repair. If such insurance is available, 
lessee is obligated to procure physical damage in- 
surance in an amount not less than PruLease’s 
unrecovered Acquisition Cost as it exists from time to 
time and liability insurance to the extent required by 
applicable laws, rules or regulations, but lessee may 
self-insure to the extent permitted by applicable laws, 
rules or regulations and as agreed to by PruLease. 
PruLease and its affiliates are fully indemnified by 
lessee against any claims, demands, liabilities, costs 
and expenses arising as a result of PruLease having 
leased the Nuclear Material except certain costs and 
expenses which remain the obligations of PruLease 
under either Lease. In general lessee is obligated to 
pay all costs associated with the Nuclear Material and 
the leasing thereof, which are not to be paid by Pru- 
Lease as an Acquisition Cost or otherwise under each 
Lease. 


Rental payments under a Lease differ depending on 
whether the Nuclear Material is carried on an Interim 
Leasing Record or a Final Leasing Record which in 
turn depend on whether the Nuclear Material involved 
has been placed in the reactor core and has become 
critical. Nuclear Material is carried on an Interim Leasing 
Record (i) during any period prior to the _ initial 
criticality of such Nuclear Material or, in the case of 
the 1977 Lease, prior to completion of the first 200 
full power hours of burn, and (ii) during any period 
commencing with the ‘‘cooling-off’’ and reprocessing 
of such Nuclear Material and prior to the _ initial 
criticality of the reprocessed Nuclear Material or, in the 
case of the 1977 Lease, prior to completion of the first 
200 full power hours of burn. Nuclear Material not 
carried on an Interim Leasing Record is carried on a 
Final Leasing Record. The Leases require monthly 
rental payments. While the Nuclear Material is carried 
on an Interim Leasing Record and for the first two full 
months that Nuclear Material is carried on a final 
Leasing Record, the amount of any specific rental 
payment is determined by allocating PruLease’s then 
unrecovered Acquisition Cost with respect to that 
Nuclear Material equally over a 360 day period and by 
multiplying a portion of the amount so allocated (the 
portion attributable to the number of days equal to the 
number of days covered by the rental payment) by 
a percentage equal to the sum of 1-% % plus the higher 
of (i) the prime rate of Morgan Guaranty Trust Com- 
pany or (ii) the rate of interest paid by PruLease on its 
commercial paper. After the first two full months that 
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Nuclear Material is carried on a Final Leasing Record, 
the amount of any specific rental payment is the 
amount payable while the Nuclear Material is being 
carried on an Interim Leasing Record plus an amount 
designed to permit PruLease to recover the Acquisition 
Cost associated with that Nuclear Material over the 
period during which such Nuclear Material is expected 
to be utilized in connection with the generation of 
electric power, taking into account in the 1977 Lease 
any anticipated salvage value with respect thereto. 


Under either Lease, specified events of default permit 
PruLease, at its option, to terminate the Lease, 
take possession of the Nuclear Material, or sell or 
hold the Nuclear Material. If lessee fails to deliver 
possession of the Nuclear Material, lessee is to pay 
PruLease the rents then due, and the then unrecovered 
Acquisition Cost, plus any loss, damage or expense 
sustained by reason of default. In the event PruLease 
takes possession of the Nuclear Material, lessee remains 
liable for all rent due to the date of delivery to 
PruLease plus any loss, damage or expense sustained 
by PruLease by reason of the default and upon a sale 
by PruLease of the Nuclear Material, lessee will be 
liable for any deficiency between net proceeds of the 
sale and the unrecovered Acquisition Cost. 


In certain other events which do not involve a default, 
such as damage beyond repair to the Nuclear Material, 
a government taking of the Nuclear Material, a 
determination by lessee that the Nuclear Material is no 
longer useful or is economically unservicable, lessee is 
to give notice of such event and to pay to Pru- 
Lease an amount equal to the unrecovered Acquisition 
Cost of such Nuclear Material. Under the 1971 Lease, 
lessee is then to use its best efforts to sell the Nuclear 
Material to a third party with the proceeds of the sale 
to be paid to PruLease except that lessee shall be 
entitled to reimbursement out of such proceeds up 
to the amount of the unrecovered Acquisition Cost 
which lessee has paid to PruLease. Under the 1977 
Lease, lessee is entitled to the Nuclear Material upon 
its payment of the unrecovered Acquisition Cost to 
PruLease. In addition, either PruLease or lessee may 
terminate the Lease of all Nuclear Material covered at 
any particular time by a Leasing Record by giving at 
least two years’ prior written notice of such termination, 
and in such event the rights and obligations will be as 
described herein, except that, in the case of the 1971 
Lease, lessee will have an option to purchase the 
Nuclear Material for a purchase price equal to the fair 
market value or the unrecovered Acquisition Cost, 
whichever is greater. The 1971 Lease may be amended 
in the future to limit the amount payable upon exercise 
of such option to unrecovered Acquisition Cost, rather 
than the greater of unrecovered Acquisition Cost or fair 
market value. 


Under the 1977 Lease, the Lease shall terminate upon 
certain additional events, such as the occurrence of a 
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nuclear incident, within the meaning of the Atomic 
Energy Act, or changes in provisions of applicable 
laws, including the Atomic Energy Act, insurance 
coverages or other regulatory changes. In any such 
event, PruLease’s interest in the Nuclear Material 
automatically transfers to lessee, and lessee becomes 
obligated to pay to PruLease the unrecovered Ac- 
quisition Cost of the Nuclear Material. Upon the enter- 
ing into of the 1977 lease by |&@MP, |I&MP will include 
the rental expense thereunder as part of the charges to 
|&ME under the Power Agreement. 


It is proposed that AEP will execute a Guaranty 
Agreement as to payment and performance of all 
obligations of I|@MP under the 1977 Lease. Under the 
terms of the Guaranty Agreement, AEP will be 
obligated, upon an event of default and notice thereof, 
to pay PruLease all unpaid rental payments, un- 
recovered Acquisition Cost, and costs and expenses 
relating to the default by |@MP. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated to be 
$285,000, including legal fees of $30,000. The 
Nuclear Regulatory Commission has licensing and regu- 
latory jurisdiction over the ownership, possession, 
storage and handling of the Nuclear Material. The 
Public Service Commission of Indiana and the Michigan 
Public Service Commission have authorized the trans- 


actions in each case to the extent that they have juris- { 


diction thereof. No other state commission and no other 
federal commission, other than this Commission, has 
jurisdiction over the transactions. 


Due notice of the filing of said application-declara- 
tion has been given in the manner prescribed in Rule 
23 promulgated under the Act (HCAR No. 19775), 
and no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration as amended, be granted and permitted to 
become effective: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said applica- 
tion-declaration, as amended, be, and it hereby is, 
granted and permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19951/ March 21, 1977 


In the Matter of 


THE SOUTHERN COMPANY 
Perimeter Center East 

P.O. Box 720071 

Atlanta, Georgia 30346 


(70-5989) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK PURSUANT TO A DIVIDEND 
REINVESTMENT PLAN AND AN_ EMPLOYEE 
SAVINGS PLAN 


NOTICE IS HEREBY GIVEN that The Southern Com- 
pany (‘’Southern’’), a registered holding company, 
has filed a declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(‘Act’), designating Sections 6(a) and 7 of the Act 
and Rule 50(a)(5) promulgated thereunder as applicable 
to the following proposed transactions. All interested 
persons are referred to the declaration, which is sum- 
marized below, for a complete statement of the 
proposed transactions. 


Southern proposes to issue and sell from time to time 
through April 30, 1979, a maximum of 2,375,000 
shares of its authorized but unissued common stock, 
par value $5 per share, pursuant to a Dividend Re- 
investment and Stock Purchase Plan (’’Dividend 
Plan’’). Southern intends to apply the proceeds from 
the sale of the proposed common stock (such proceeds 
estimated not to exceed $38,300,000) for further 
equity investments as authorized by this Commission 
(See File No. 70-5978) and for other corporate pur- 
poses. 


In addition, the Commission has authorized the 
issuance and sale through March 31, 1977, pursuant 
to the Dividend Plan of not more than 2,250,000 
shares of Southern’s common stock (HCAR No. 19498 
(April 26, 1976)). Southern estimates that of the 
2,250,000 shares, approximately 525,000 shares will 
remain unsold as of March 31, 1977. Southern proposes 
to add any shares which remain unsold to the 2,375,000 
shares discussed in the preceding paragraph and to 
sell all such shares (the aggregate of the 2,375,000 
shares and any remaining unsold shares being herein- 
after referred to as the ‘Additional Common Stock”’) 
pursuant to the Dividend Plan, as amended, no later 
than April 30, 1979. 


The Additional Common Stock will be offered to all 
holders of record of Southern’s common stock pur- 
suant to a voluntary plan whereby shareholders may 
elect to (1) have dividends on all of their shares of 
Southern common stock automatically reinvested in 
shares of Additional Common Stock at a price equal 
to 95% of the average of the closing sale price of 
Southern’s common stock for the five New York 
Stock Exchange trading days ending with the dividend 
payment date, or (2) reinvest less than all of their 
dividends in shares of Additional Common Stock at a 
price equal to 95% of said closing price average, or 
(3) reinvest all or less than all of their dividends 
as described above and, in addition, make optional 
cash payments (not less than $25 per payment nor 
more than a total of $3,000 per quarter) to invest in 
shares of Additional Common Stock at a price equal 
to 100% of the closing price average, or (4) continue 
to receive cash dividends on all shares registered 
in their names and invest only optional cash 
payments. The First National Bank of Atlanta will 
administer the Dividend Plan and make purchases of 
shares as agent for the participants. No service charge 
or commission will be paid by participants in con- 
nection with purchases under the Dividend Plan. 


Participants will retain all voting rights relating to shares 
purchased under the Dividend Plan and credited to their 
accounts, and shares will be voted in accordance with 
the instructions of the participant to whose account 
they are credited. A participant will be able to with- 
draw from the Dividend Plan at any time upon written 
notice. Upon withdrawal, the participant will be issued, 
without charge, a certificate for the number of shares 
credited to his account and will receive a cash pay- 
ment for the value of any fractional share. Without 
withdrawing from the Dividend Plan, a participant 
will be entitled to demand and receive a certificate 
representing the full shares of common stock credited 
to his account. Southern reserves the right to suspend, 
modify (subject to Commission approval), or terminate 
the Dividend Plan at any time. 


Southern also proposes to issue and sell a maximum 
of 600,000 shares of its authorized but unissued com- 
mon stock, par value $5 per share, (“New Stock’) 
pursuant to the Employee Savings Plan for The 
Southern Company System (the ‘Savings Plan’’) from 
time to time through April 30, 1979. Southern intends 
to apply the proceeds from the sale of the New Stock 
(estimated not to exceed approximately $9,675,000) 
for further equity investments authorized by this 
Commission (See File No. 70-5978) and for other cor- 
porate purposes. 


The New Stock will be offered to employees of 
Southern’s subsidiaries pursuant to a voluntary plan 
under which employees may contribute, through pay- 
roll deductions, not less than 2% nor more than 12% 


SEC DOCKET/2117 








of their compensation (base salary or wages). Each 
employing company will contribute, on behalf of each 
of the Savings Plan members in its employ, an amount 
equal to 50% of such of the member’s contributions 
as are not in excess of 6% of the member's com- 
pensation. The First National Bank of Atlanta acts 
as Trustee for the trust which is part of the Savings 
Plan, and the Savings Plan is administered by the 
Savings Plan Committee, the members of which are 
appointed by the Board of Directors of Southern 
Company Services, Inc. 


Each Savings Plan member must direct that his con- 
tributions be invested in one or more of three funds: 
(1) Company Stock Fund — consisting of Southern’s 
common stock; (2) Equity Fund — consisting of com- 
mon or capital stocks and securities convertible into 
common or capital stock (other than securities issued 
by or convertible into securities issued by Southern or 
any of its subsidiaries), short-term investments, and 
investments in certain commingled trust funds; (3) 
Fixed Income Fund — consisting of direct obligations 
of the U.S. Government and its agencies, corporate 
bonds, debentures, notes, certificates of indebtedness 
of Southern or its subsidiaries or affiliates, savings 
account deposits, and investments in certain com- 
mingled trust funds. All employing company contri- 
butions are invested in the Company Stock Fund. 


The Trustee will vote the shares of common stock of 
Southern held by it in accordance with written 
directions received from the individual members on 
whose behalf such shares are held and will not vote any 
such shares for which voting instructions are not 
received. The Trustee has the authority to vote all 
other securities in its discretion. If a pending charter 
amendment proposal with respect to preemptive rights 
is approved by Southern’s shareholders, the Trustee 
will be permitted to make purchases of common stock, 
at a price not greater than the last sale price or 
current independent bid price (whichever is higher) 
for such stock on the New York Stock Exchange, 
directly from Southern other than through the Dividend 
Plan. Should the charter amendment proposal not be 
approved by the shareholders, the Trustee will pur- 
chase no original issue common stock from Southern 
except through the Dividend Plan. 


Fees and expenses to be incurred in connection with 
the proposed transactions are to be filed by amend- 
ment. It is stated that no State or Federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE |S FURTHER GIVEN that any interested per- 
son may, not later than April 14, 1977, request in 
writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
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said declaration which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy 
of such request should be served personally or by 
mail upon the declarant at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, as 
filed or as it may be amended, may be permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19952/ March 23, 1977 


In the Matter of 


INDIANA & MICHIGAN POWER COMPANY 

c/o AMERICAN ELECTRIC POWER SERVICE 
CORPORATION 

New York, New York 10004 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 46801 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 10004 


(70-5925) 
AMENDMENT OF PREVIOUS ORDER 


By order of March 21, 1977 (HCAR No. 19950), 
the above-referenced application-declaration con- 
cerning the lease of nuclear fuel was granted. The 
following sentence should appear as the last sentence 
of the tenth paragraph of that order. 


“Applicants represent that |I&ME’s fuel adjustment 
clause will be adjusted to take into account only once 
the amounts payable by I&ME, either directly or in- 
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directly through billings to I&ME by I&MP, for the 
rent payable on nuclear fuel leased under the 1977 
lease.” 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY. HOLDING COMPANY ACT OF 
1935 
Release No. 19953/ March 23, 1977 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 


(70-5854) 


ORDER AUTHORIZING AGREEMENT WITH CITY FOR 
CONSTRUCTION OF POLLUTION CONTROL EQUIP- 
MENT FINANCED BY SALE OF REVENUE BONDS 


Indiana & Michigan Electric Company (“I&M"), an 
electric utility subsidiary company of American Elec- 
tric Power Company, Inc., a registered holding com- 


‘any, has filed a post-effective amendment to an 


application-declaration previously filed with this Com- 
mission pursuant to Sections 9(a), 10 and 12(d) of 
the Public Utility Holding Company Act of 1935 
(“Act’’) and Rule 44(b)(3) promulgated thereunder 
regarding the following proposed transactions. 


l@M states that in order to comply with prescribed 
environmental quality control standards of the State of 
Indiana it has been and will be necessary to construct 
certain high efficiency electrostatic precipitators 
(“Project’’) for particulate emission control and related 
facilities at its Tanners Creek Plant. By resolution of 
October 15, 1973, the City of Lawrenceburg, Indiana 
(“City’’), determined that it would authorize and issue 
one or more series of its pollution control revenue 
bonds (‘Revenue Bonds’) to finance the cost of 
engineering, design, acquisition, and construction of 
the Project and to reimburse or repay I&M in con- 
nection with |&M’s expenditures relating to the Project. 


IM has entered into an agreement of sale (’’Agree- 
ment’) with the City whereby the City will construct 
and equip the Project. To finance the Project, the 
City has issued Revenue Bonds in an initial principal 
amount of $25,000,000 (‘Series A bonds’’), (HCAR No. 
19620, July 21, 1976), and will issue additional Revenue 

onds in principal amounts presently estimated not to 
aes $71,000,000 sufficient to cover construction 


costs of the Project. The City also entered into an 
indenture dated July 1, 1976 (‘Indenture’) with Lincoln 
National Bank and Trust Company of Fort Wayne, 
Indiana as trustee (’‘Trustee’’). 


The Agreement and Indenture provide for the authoriza- 
tion and issuance by the City upon the request of 
1&M of additional Bonds sufficient to cover the cost 
of construction. In the Commission's order of July 21, 
1976, jurisdiction was reserved over the issuance and 
sale of additional series of Revenue Bonds under the 
Agreement between I&M and the City. This post- 
effective amendment was filed pursuant to that reserva- 
tion of jurisdiction. It is contemplated that an additional 
series of Revenue Bonds (the ‘Series B Bonds’) 
in the aggregate principal amount of $30,000,000 will 
be issued by the City pursuant to the Indenture and a 
First Supplemental Indenture of Trust between the City 
and the Trustee (‘Supplemental Indenture’) which will 
provide that the proceeds of the sale of the Series 
B Bonds will be deposited by the City with the 
Trustee and applied to payment of the cost of con- 
struction of the Project, which will include reimburse- 
ment of |&M for amounts it has previously expended, or 
will expend, to pay the cost of construction. I&M 
expects that at least $28,950,000 of the proceeds of 
the Series B Bonds will be deposited in the construc- 
tion fund pursuant to the Agreement. It is contem- 
plated that the Series B Bonds will be sold by the City 
pursuant to arrangements with a group of under- 
writers represented by E.F. Hutton & Company, Inc. 
While |&M will not be a party to the underwriting 
arrangements for the Series B Bonds, the Agreement 
provides that the terms of the Series B Bonds will bear 
specified by |I&@M. The Series B Bonds will bear 
interest semi-annually. It is expected that the Series B 
Bonds will mature at a date or dates not less than 
five years nor more than 30 years from the date of 
their issuance. The Series B Bonds will be subject to 
mandatory redemption under the circumstances and 
terms of the Supplemental Indenture. The Series B 
Bonds will be on a parity with and secured in the 
same manner as the Series A Bonds. 


The Agreement provides for the sale of the Project 
to |l&@M, the payment by |&M of the purchase price 
of the Project in semi-annual installments over a 
term of years, and the assignment and pledge to the 
Indenture Trustee of the City’s interest in, and of the 
monies receivable by the City under, the Agreement. 


The Agreement provides that each installment of the 
purchase price for the Project payable by I&M will 
be in such an amount (together with other monies held 
by the Trustee under the Indenture for that purpose) 
as will enable the City to pay, when due, (i) the 
interest on the Revenue bonds, any additional bonds 
and any refunding bonds, (ii) the principal amount of 
the Revenue Bonds, any additional bonds and any 
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refunding bonds payable at the time of their respective 
stated maturities and (iii) amounts, including any 
accrued interest, payable in connection with any 
mandatory redemption of the Revenue Bonds, any 
additional bonds or any refunding bonds. The Agree- 
ment also obligates |&M to pay the fees and charges 
of the Trustee, as well as certain administrative 
expenses of the City. The Agreement further provides 
that I&M may prepay the purchase price of the 
Project (i) by paying, under certain conditions, amounts 
sufficient to redeem all the Revenue Bonds then out- 
standing and all other amounts payable under the 
Indenture or (ii) at any time by depositing in the 
Indenture’s Bond Fund or delivering to the Trustee 
amounts sufficient to provide for the release of the 
Indenture. Upon prepayment, |!&M may terminate the 
Agreement. 


1&M has been advised that the annual interest rates 
on obligations, interest on which is tax exempt, 
historically have been and can be expected at the time 
of issue of the Revenue Bonds to be 1-%% to 2-2% 
lower than the rates on obligations of like tenor and 
comparable quality, interest on which is fully subject 
to federal income tax. 


A statement of the fees and expenses to be incurred, 
directly or indirectly, in connection with the proposed 
transaction will be filed by amendment. The proposed 
transaction has been authorized by the Public Service 
Commission of Indiana and the Michigan Public Ser- 
vice Commission, and no other state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective amend- 
ment to the application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 19908), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application-declaration, as amended by the 
post-effective amendment, be granted and permitted to 
become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by the post-effective amend- 
ment, be, and it hereby is, granted and permitted 
to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act and subject further to the reservations 
of jurisdiction ordered below. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the fees and expenses to 
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be incurred in connection with the proposed trans- 
action and over the terms of the sale of the project as 
those terms are affected by the terms of the Revenue 
Bonds to be sold under the Agreement and with 
respect to the issue and sale of Additional Revenue 
Bonds under the Agreement. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19954/ March 23, 1977 


In the Matter of 

PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 

Tulsa, Oklahoma 74102 

(70-5988) 


NOTICE OF PROPOSED CHANGE IN DEDUCTIONS 
USED TO DETERMINE EARNED SURPLUS FOR 


PURPOSES OF COMMON STOCK DIVIDEND | 


LIMITATIONS AND PROPOSED ISSUANCE AND 
SALE OF $50,000,000 IN FIRST MORTGAGE BONDS 
AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Public Service Com- 
pany of Oklahoma (’’PSO’’), an electric utility sub- 
sidiary of Central and South West Corporation, a 
registered holding company, has filed an application- 
declaration with this Commission designating Sec- 
tions 6(a), 6(b) and 7 of the Public Utility Holding 
Company Act of 1935 (’’Act’’) and Rule 50 promulgated 
thereunder as applicable to the proposed transaction. 
All interested persons are referred to the application- 
declaration, which is summarized below, for a com- 
plete statement of the proposed transaction. 


PSO states that the Supplemental Indentures dated 
March 1, 1966, January 1, 1969, March 1, 1972, 
January 1, 1974, and June 1, 1975 (the ‘‘Supplemental 
Indentures’’), to its Indenture dated July 1, 1945, 
under which The First National Bank and Trust Com- 
pany of Tulsa is Trustee (the ‘‘Indenture’’), prohibit 
the payment of common stock dividends (with stated 
exceptions) in each case in excess of the sum of 
(a) earned surplus determined as provided in the 
Supplemental Indentures after a specified date, (b) a 


stated dollar amount of earned surplus at such specified 


date and (c) such additional amount as may be 
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authorized or approved, upon application of the Com- 
pany (PSO), by the Securities and Exchange Com- 


, mission, or any successor commission thereto, under 


the Public Utility Holding Company Act of 1935. 
The determination of earned surplus requires that a 
deduction from gross income be made for maintenance, 
repairs and as charges for depreciation retirements, 
renewals, replacements and/or amortization in an 
amount not less than 15% of PSO’s gross operating 
revenues for the period in question. 


PSO states that inasmuch as it has fuel adjustment 
clauses covering virtually all of its sales, which enable it 
to recover in general substantially all of the higher 
fuel Costs, its operating revenues have been greatly 
inflated over the period — and with them the main- 
tenance and renewal fund requirement and the related 
earnings test deduction. 


PSO states that, for the years 1972 - 1976 fuel costs 
as a percentage of operating revenues (less purchased 
power) has risen from 22.9% to 50.8%. PSO anticipates 
that this inflation will restrict its historical dividend 
pay-out ratio beginning sometime later in 1977. PSO 
requests authorization to pay common stock dividends 
out of earned surplus earned after December 12, 
1976, determined as provided in the Supplemental 
Indentures but after deducting on account of 
depreciation, retirement, renewals, replacements and or 
amortization an amount equal to 13% of the average 
amount of its depreciable bondable property as of the 
specified data. PSO states that it would accept a 
further limitation upon such authorization to the effect 
that no common stock dividend payment could be 
made out of such additional earned surplus except 
to the extent that such surplus had been earned during 
the 12 calendar months immediately preceding the 
payment of such dividend. 


PSO further states that the dividend restriction in 
effect under Section 16 of Article !Il of the Indenture, 
which is incorporated into the Supplemental indentures 
and applies to all presently outstanding series of bonds 
other than the Series N_ bonds, aggregating 
$191,500,000 in principal amount and maturing from 
1978 through 2004, does not contain separate provi- 
sions expressly permitting the Commission to authorize 
payment of common stock dividends out of otherwise 
restricted amounts of earned surplus. This restriction 
similarly involves minimum deductions for main- 
tenance, repairs and depreciation based on operating 
revenues, and these present potentially the same threat 
to PSO’s ability to maintain its dividend pay-out ratios 
as do the restrictions in later Supplemental Indentures. 
In the case of the early Supplemental Indentures, 
however, since earned surplus is in every case calcu- 
lated on a cumulative, historical basis, there is a 
substantial cushion of unrestricted surplus accumulated 
in prior years in which deductions for maintenance, 


repairs and depreciation did not exceed actual ex- 
penditures or accruals for these purposes. If this 
cushion is exhausted before the maturity of the series 
of bonds issued under the early Supplemental 
Indentures, PSO would have to redeem the bonds 
involved prior to maturity, attempt legal action to 
permit deviation from the terms of the Indenture and 
Supplemental Indenture covenants or seek other, 
presently undetermined remedies. 


PSO also proposes to issue and sell, pursuant to 
competitive bidding, up to $50,000,000 principal 
amount of its First Mortgage Bonds (’‘Bonds’’), Series 
O, to mature May 1, 2007. The price of the Bonds, 
which will not be less than 99% or more than 102.75% 
of the principal amount and the interest rate, which 
will be a multiple of 1/8 of 1%, will be determined 
by the competitive bidding. 


The bonds will be issued under and secured by the 
Indenture, as amended and to be further amended 
by a proposed supplemental indenture to be dated 
May 1, 1977 and will not be refundable through the 
use of lower cost money until May 1, 1982. 


The proceeds to be derived by PSO from the sale of 
the Bonds will be used by PSO to finance 1977 capital 
expenditures. The proposed consolidated capital 
expenditures of PSO for the calendar year 1977 are 
presently estimated as follows: 


1977 
Generation $110,000,000 
Transmission 19,000,000 
Distribution 17,000,000 
Fuel exploration and 
development 27,000,000 
Other 8,000,000 
$181,000,000 


No proceeds, however, will be utilized to pay the cost 
of facilities which would be needed to provide service 
to customers of PSO if it were not part of the 
Central and South West System nor will any expend- 
itures be made by PSO for the construction or 
acquisition of any facility not so needed prior to the 
time all of such proceeds have been expended. 


In addition, PSO states that no expenditures will be 
made in 1977 on construction of a transmission line 
from Lawton to the Red River and the terminal for 
that line prior to the approval by the Commission of a 
transfer to West Texas Utilities Company of a portion 
of PSO’s Northeastern Units 3 and 4 or the giving 
of a notice as represented by PSO in the proceedings 
In the Matter of Central and South West Corporation, 
et a/. (Admin. Proc. File No. 3-4951). 
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It is stated that no state commission and no federal 
commission other than this Commission has jurisdic- 
tion over the proposed additional dividend transaction. 
It is also stated that no state commission other tha 
the Corporation Commission of the State of 
Oklahoma, and no federal commission, other than this 
Commission has jurisdiction over the proposed 
issuance and sale of the Bonds. 


It is stated that the fees and expenses to be incurred 
in connection with the proposed transaction are 
estimated at $145,000 including $17,500 in legal fees. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 18, 1977, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, and reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to controvert; 
or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally 
or by mail upon the applicant-declarant at the above- 
stated address and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should 
be filed with the request. 


At any time after said date, the application-declara- 
tion, as filed or as it may be amended, may be granted 
and permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19955/ March 24, 1977 
In the Matter of 
OHIO EDISON COMPANY 


76 South Main Street 
Akron, Ohio 44308 
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(70-5754) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK PURSUANT TO A DIVIDEND 
REINVESTMENT AND STOCK PURCHASE PLAN 


NOTICE IS HEREBY GIVEN that Ohio Edison 
Company ("Ohio Edison’), a registered holding com- 
pany, has filed a post-effective amendment to the 
application-declaration previously filed with this Com- 
mission pursuant to the Public Utility Holding Company 
Act of 1935 (’‘Act’’) designating Sections 6(a) and 7 
of the Act and Rule 50 promulgated thereunder as 
applicable to the proposed transaction. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


Ohio Edison Company (’’Ohio Edison’’) proposes to 
issue and sell not more than 275,000 shares of its 
authorized but unissued common stock, par value $9 
per share (the ‘‘Additional Common Stock’’) pursuant 
to its Dividend Reinvestment and Stock Purchase 
Plan (the ‘’Plan’’). It is anticipated that the shares of 
Additional Common Stock will be issued and sold 
from time to time through April 30, 1979, the majority 
of such shares being sold on or prior to April 30, 1978. 


By order dated March 31, 1976 (HCAR No. 19454) 
the Commission authorized the issuance and sale 
through April 30, 1977 pursuant to the Plan of not 
more than 250,000 shares of the Company’s common 
stock. Although no precise number will be known 
until April 30, 1977, the Company currently estimates 
that, of the 250,000 shares, approximately 25,000 
shares will remain unsold as of April 30, 1977. There- 
fore, Ohio Edison also proposes to add any such 
shares which remain unsold to the Additional 
Common Stock and to sell all such shares pursuant to 
the Plan, as amended, no later than April 30, 1979. 


The Additional Common Stock will be offered to all of 
Ohio Edison’s common stockholders pursuant to a 
voluntary plan whereby such stockholders may elect 
to (a) have dividends on their shares of common 
stock reinvested or (b) can continue to receive their 
cash dividends on shares registered in their names and 
invest by making optional cash payments of not less 
than $10 per payment nor. more than a total of 
$5,000 per quarter or (c) invest both their cash 
dividends and such optional cash payments. 


No service charge or commission will be paid by 
participants in connection with purchases under the 
Plan, and participants will retain all voting rights 
relating to shares purchased under the Plan. A par- 
ticipant will be able to withdraw from the Plan at any 
time upon written notice. 
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The purchase price of the Additional Common Stock 
will be the average of the closing sale price for the 
Ohio Edison's common stock, as quoted in The Wall 
Street Journal report of NYSE - Composite Transac- 
tions, during the five New York Stock Exchange trad- 
ing days ending with the investment date (or the next 
preceding day on which the New York Stock 
Exchange is open, if it is closed on the investment 
date). Investment dates will be the last business day 
of each month. No shares will be sold under the 
Plan at less than the par vaiue of such shares. 


The reason for the proposed issuance of the Ad- 
ditional Common Stock is to provide funds which will 
enable Ohio Edison to continue its ongoing construc- 
tion program and to repay a portion of unsecured 
short-term debt. Ohio Edison estimates its total plant 
additions for 1977 at $353,587,000 including 
$352,861 ,000 in electric plant additions. 


Ohio Edison states that, as of the end of February 
1977, proceeds from the Plan have totaled $3,623, 
314.86. Ohio Edison further states that, through 
February 1977, they have incurred costs of $111,000, 
including legal fees, in administering the Plan. 


The Public Utilities Commission of Ohio has jurisdic- 
tion over any issue and sale of the Additional Common 
Stock. No other state commission and no federal 
commission, other than this Commission has juris- 
diction over the proposed transaction. The fees, and 
expenses incurred directly or indirectly, in connection 
with the issuance and sale of the Additional Common 
Stock will be supplied by amendment. 


Ohio Edison considers that the issuance and sale of 
shares of the Additional Common Stock through the 
reinvestment of dividends would be excepted from the 
requirements of paragraphs (b) and (c) of Rule 50 
by virtue of paragraph (a)(1) of said Rule. With 
respect to the issuance and sale of shares of the 
Additional Common Stock in connection with any 
optional cash payment provision of the Plan, Ohio 
Edison hereby requests that the Commission make a 
finding under paragraph (a)(5) of Rule 50 which would 
except such issuance and sale from the competitive 
bidding requirements of Rule 50. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 19, 1977, request in 
writing that a hearing be held on such matter, 
stating the nature of his interest, and reasons for such 
request, and the issues of fact or law raised by said 
post-effective amendment to the application-declara- 
tion which he desires to controvert; or he may request 
that he be notified if the Commission should order a 
hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
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request should be served personally or by mail upon 
the applicant-declarant at the above-stated address 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. 


At any time after said date, the application-declara- 
tion, aS amended by the post effective amendment or 
as it may be further amended, may be granted and 
permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19956/March 24, 1977 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
New York, New York 


NATIONAL FUEL GAS DISTRIBUTION 
CORPORATION 
Buffalo, New York 


NATIONAL FUEL GAS SUPPLY CORPORATION 
SENECA RESOURCES CORPORATION 
Oil City, Pennsylvania 


(70-5915) 
ORDER RELEASING JURISDICTION 


By orders dated November 17, 1976, and February 
14, 1977 (HCAR Nos. 19760 and 19882) in this matter 
National Fuel Gas Company (‘’National’’), a registered 
holding company, was authorized to issue and sell up 
to $40,000,000 principal amount of debentures through 
a negotiated private placement. A large portion of the 
proceeds of the sale were to be distributed to 
National's subsidiaries through National’s purchase of 
the notes and common stock of its subsidiary com- 
panies. Both orders issued in this matter have reserved 
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jurisdiction over proposed transactions as to which the 
record was incomplete. 


The record has now been completed with respect to 
the proposed issuance and sale by National Fuel Gas 
Distribution Corporation (‘Distribution’), a wholly- 
owned, subsidiary of National, anc the acquisition 
thereof by National, of up to $14,000,000 aggregate 
principal amount of long-term unsecured notes. 


The Public Service Commission of New York and the 
Pennsylvania Public Utility Commission have author- 
ized the issuance of sale of long-term unsecured 
notes by Distribution. No other state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declara- 
tion has been given in the manner prescribed in Rule 
23 promulgated under the Act (HCAR No. 19724), 
and no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT 1S ORDERED that the jurisdiction reserved in the 
orders of November 17, 1976, and February 14, 1977, 
over the proposed transactions as to which the record 
was incomplete be, and it hereby is, released, and 
that the proposed transactions may be consummated 


in accordance with Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19957/March 24, 1977 
In the Matter of 


NATIONAL FUEL GAS COMPANY 
New York, New York 


NATIONAL FUEL GAS DISTRIBUTION 
CORPORATION 
Buffalo, New York 
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NATIONAL FUEL GAS SUPPLY CORPORATION 
SENECA RESOURCES CORPORATION 
Oil City, Pennsylvania 


(70-5959) 


SUPPLEMENTAL ORDER RELEASING JURISDICTION 


On March 15, 1977, an order was issued in this 
matter (HCAR No. 19932) authorizing National Fuel 
Gas Company (‘National’) to issue and sell short- 
term unsecured notes to banks in a maximum 
aggregate principal amount at any one time out- 
standing of $46,000,000. National will use the pro- 
ceeds of these borrowings to acquire for cash from 
time to time up to $2,000,000 aggregate principal 
amount at any one time outstanding of short-term 
unsecured notes from Seneca Resources Corporation 
(‘Seneca’) and up to $40,000,000 aggregate principal 
amount at any one time outstanding of short-term 
notes from National Fuel Gas Supply Corporation 
(‘Supply’). Both Seneca and Supply are wholly- 
owned subsidiaries of National. National was also 
authorized to purchase up to $8,000,000 aggregate 
principal amount of short-term unsecured notes from 
Supply on an interim basis pending formation of a 
new wholly-owned subsidiary of National. In the order 
of March 15, 1977, jurisdiction was reserved over the 
proposed issuance and sale by National Fuel Gas 
Distribution Corporation (‘Distribution’), another 
wholly-owned subsidiary, and the acquisition thereof 
by National, of up to $22,000,000 aggregate principal 
amount of Distribution’s long-term unsecured notes. 
Jurisdiction was reserved pending completion of the 
record with respect to the proposed transaction. 


The record has now been completed with respect to 
the proposed issuance and sale of $22,000,000 
aggregate principal amount of unsecured long-term 
notes by Distribution. 


The Public Service Commission of New York and the 
Pennsylvania Public Utility Commission have author- 
ized the issuance and sale of long-term notes by 
Distribution. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declara- 
tion has been given in the manner prescribed in Rule 
23 promulgated under the Act (HCAR No. 19891), 
and no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that 
it is appropriate in the public interest and in the 
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interest of investors and consumers that said applica- 
tion-declaration, as amended, be granted and per- 
mitted to become effective: 


IT 1S ORDERED THAT the jurisdiction reserved in the 
order of March 15, 1977, over the issuance and sale 
by Distribution of $22,000,000 aggregate principal 
amount of unsecured long-term notes and the acquisi- 
tion thereof by National Fuel Gas Company be, and 
it hereby is, released, and that the transaction may 
be consummated subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19958/ March 24, 1977 
In the Matter of 


THE CONNECTICUT LIGHT & POWER COMPANY 
Berlin, Connecticut 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Wethersfield, Connecticut 


WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 


West Springfield, Massachusetts 


(70-5981) 


ORDER AUTHORIZING SALE AND LEVERAGED 
LEASEBACK OF SUBSTATION EQUIPMENT 


The Connecticut Light & Power Company (‘‘CL&P”’), 
The Hartford Electric Light Company (‘‘Helco’’) and 
Western Massachusetts Electric Company 
(“WMECO”"), all of which are wholly-owned sub- 
sidiaries of Northeast Utilities, a registered holding 
company, have filed an application-declaration and 
amendments thereto with this Commission pursuant 
to Sections 9(a), 10 and 12(d) of the Public Utility 
Holding Company Act of 1935 (’’Act’’) as applicable 
to the proposed transaction. 


CL&P, HELCO and WMECO propose to sell and 
leaseback approximately $14,200,000 worth of equip- 
ment (‘‘Equipment’’) consisting of approximately 
$12,900,000 worth of substation equipment (‘‘Sub- 
station Equipment’’) and $1,300,000 worth of certain 
other equipment (‘‘Additional Equipment’’) to be used 


in connection with the Substation Equipment but 
which has a shorter expected useful life. Both the 
Substation Equipment and the Additional Equipment 
will be used to replace and/or supplement like equip- 
ment in the respective electric utility operations. 
Various elements of such Equipment will be placed in 
service at irregular intervals during 1977 and 1978. 
The proposed transaction is being arranged by Interet 
Corporation pursuant to a proposal dated October 
19, 1976. CL@P, HELCO and WMECO (collectively 
the ‘‘Lessees’’) propose to enter into a Participation 
Agreement with The Connecticut Bank and Trust 
Company, as trustee (‘’Trustee’’), Ford Motor Credit 
Company (’’Ford Credit’’) and Bankers Life Company 
(‘Bankers Life’). The Participation Agreement pro- 
vides that the Lessee on whose system the particular 
item of Equipment is to be installed will take delivery 
of the Equipment from the manufacturer and will 
install and test it. Immediately prior to putting the 
Equipment into service, the Lessee will sell the Equip- 
ment to the Trustee. The Lessee will then be re- 
imbursed, in cash, for all of its estimated investment 
with respect to the Equipment prior to the Trustee’s 
taking of title, including taxes and allowance for funds 
used during construction. The trustee will hold legal 
title to the Equipment for the benefit of Ford Credit 
and Bankers Life pursuant to a Trust Agreement. 


When the Equip\nent is delivered to and accepted by 
the Trustee (‘‘Aéceptance Date’’), the Trustee will 
simultaneously lease back the Equipment to the 
applicable Lessee pursuant to that Lessee’s Lease 
Agreement. The separate Lease Agreements to be 
entered into by the three Lessees (collectively the 
‘‘Leases’’) cover both the Substation Equipment and 
the Additional Equipment and provide for the 
execution of lease supplements as the Trustee takes 
title to and leases back Equipment throughout 1977 
and 1978. Each Lessee will assume only those 
liabilities and obligations imposed by the Leases to 
which it is a party. The Trustee will finance its 
acquisition of the Substation Equipment through a 
combination of an investment of approximately 25% 
of the Trustee’s cost by Ford Credit and of an 
issuance of secured notes to Bankers Life at an 
interest rate of 9% per annum in an amount equal. to 
approximately 75% of the Trustee’s cost. The 
secured notes will be without recourse to the Trustee 
or Ford Credit and will be collateralized by a per- 
fected security interest in the Leases and the Sub- 
station Equipment. The Lessees will be under an un- 
conditional obligation to make semi-annual rental pay- 
ments to the Trustee in amounts sufficient for the 
Trustee to pay off the secured notes. The lease term 
for each unit of the Substation Equipment will be 
approximately 22 years with the Lessee having a right 
to renew the Lease for an additional five year period. 
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The Trustee will finance its acquisition of the Ad- 
ditional. Equipment through a combination of an 
investment of approximately 20% of the Trustee's 
cost by Ford Credit and of an issuance of secured 
notes to Bankers Life at an interest rate of 9% per 
annum in an amount equal to approximately 80% 
of the Trustee’s cost. The secured notes will be 
without recourse to the Trustee or Ford Credit and 
will be collateralized by a perfected security interest 
in the Leases and the Additional Equipment. The 
Lessees will be under an unconditional obligation to 
make semi-annual rental payments to the Trustee in 
amounts sufficient for the Trustee to pay off the 
secured notes. The lease term for each unit of the 
Additional Equipment will be approximately 15 years 
with the Lessee having a right to renew the Lease for 
an additional five year period. 


The term for each unit of the Equipment will begin on 
the Acceptance Date of that unit. If a Lessee does not 
elect to renew a Lease at the end of the base term 
or any renewal term, it is expected that the Equipment 
will either be returned to the Lessor or purchased by 
the Lessee at its fair market value. Each Lease will 
provide that the Lessee will assume all costs of 
operating and maintaining the Equipment, including 
the payment of property taxes and insurance. The 
average rental payments to be paid by the Lessees 
on an annual basis will be approximately 8.16% of 
the Trustee’s cost for the Substation Equipment and 
approximately 10.26% of the Trustee’s cost for the 
Additional Equipment. The average simple interest 
costs to the Lessees will be approximately 5.76% for 
the Substation Equipment and approximately 5.95% 
for the Additional Equipment. 


The proposed transaction will allow CL&@P, HELCO 
and WMECO to obtain under favorable terms up to 
approximately $14,200,000 of equipment necessary for 
their respective electric utility operations. CL&P, 
HELCO and WMECO state that the net lease approach 
is the most reasonable and least expensive method 
now available to them for the acquisition of the 
Equipment. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$51,500, including legal fees of $45,000. The Con- 
necticut Public Utilities Control Authority has author- 
ized the proposed transaction. It is stated that no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application-declara- 
tion has been given in the manner prescribed in Rule 
23 promulgated under the Act (HCAR No. 19903), 
and no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
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record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it 
is appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, 
granted and permitted to become effective forthwith, 
subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 460/ March 18, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5818/March 18, 1977 





TRUST INDENTURE ACT OF 1939 
Release No. 461/March 18, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5819/March 18, 1977 





TRUST INDENTURE ACT OF 1939 
Release No. 462/March 21, 1977 


The Securities and Exchange Commission has issued 
an order under the Trust Indenture Act. of 1939 (the 
“Act’’) on an application by The Standard Oil 
Company (an Ohio corporation) (the ‘‘Applicant’’) 
pursuant to Section 310(b)(1)(ii) of the Act declaring 
that the trusteeship of Morgan Guaranty Trust 
Company of New York (‘Morgan Guaranty’’) under 


three indentures with the Applicant and an indenture 


with Sohio/BP Trans Alaska Pipeline Finance Inc. 
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(which name has since been changed to Sohio/BP 
Trans Alaska Pipeline Capital Inc.), a Delaware 


» corporation, is not so likely to involve a material 
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conflict of interest as to make it necessary to dis- 


» qualify Morgan Guaranty from acting as trustee. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9681/March 18, 1977 


In the Matter of 


LEXINGTON RESEARCH FUND, INC. 
LEXINGTON GROWTH FUND, INC. 
LEXINGTON INCOME FUND, INC. 
177 North Dean Street 

Englewood, New Jersey 07631 


PIEDMONT CAPITAL CORPORATION 
10100 Santa Monica Blvd. 
Los Angeles, California 90067 


and 


WESTAMERICA FINANCIAL CORPORATION 
444 Sherman Street 
Denver, Colorado 80203 


(812-4047) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR AN ORDER OF EXEMPTION 
FROM THE PROVISIONS OF SECTION 22(d) OF THE 
ACT 


NOTICE IS HEREBY GIVEN that Lexington Research 
Fund, Inc., Lexington Growth Fund, Inc., and 
Lexington Income Fund, Inc. (the ‘‘Funds’’), open-end 
diversified management companies registered under 
the Investment Company Act of 1940 (the ‘‘Act’’) 
and Piedmont Capital Corporation (‘’Piedmont 
Capital’) and Westamerica Financial Corporation 
(“‘Westamerica’’), principal underwriters for the Funds 
(collectively, ‘‘Applicants’’), filed an application on 
October 26, 1976 and an amendment thereto on 
March 7, 1977 pursuant to Section 6(c) of the Act 
for an order exempting Applicants from the provisions 
of Section 22(d) of the Act to the extent necessary 
to permit proceeds from life insurance or annuity 
contracts issued by certain companies to be used to 
purchase shares of the Funds at a sales charge 
equal to one-half of the otherwise applicable sales 
charge. All interested persons are referred to the 
application on file with the Commission for a state- 


ment of the facts and representations therein, which 
are summarized below. 


Piedmont Management Company, Inc. (’’Piedmont’’) 
directly or indirectly owns all of the outstanding 
common stock of Piedmont Capital and Westamerica, 
as well as all of the stock of Pacific Fidelity Life 
Insurance Company (the “Life Company’’). The Life 
Company offers a wide variety of insurance products 
through its agents, many of whom are dually licensed 
to sell shares of the Funds in addition to insurance 
products. 


Shares of the Funds are offered to the public at net 
asset value plus a sales charge, which ranges from 
8.5% to 1% of the public offering price. Applicants 
propose to sell shares of the Funds at a sales charge 
equal to one-half the otherwise applicable sales charge 
where the shares are purchased with the proceeds 
from life insurance or annuity contracts issued by the 
Life Company or any other life insurance company 
controlled by Piedmont, provided that such proceeds 
are used to purchase shares of the Funds within 
90 days of their having been received by the pur- 
chaser from the insurance company. Proceeds which 
could be so invested would include sums payable 
by reason of the death of an insured or annuitant 
under any such contract and, in the event of a cash 
surrender or withdrawal of a dividend accumulation, 
if the payee has reached sixty years of age. 


Section 22(d) provides, in part, that no registered 
investment company shall sell any redeemable security 
issued by it to any person except either to or through 
a principal underwriter for: distribution or at a current 
public offering price described in the prospectus, and, 
if such class of security is being currently offered to 
the public by or through an underwriter, no principal 
underwriter of such security and no dealer shall 
sell any such security to any person except a dealer, 
a principal underwriter, or the issuer, except at a 
current public offering price described in the 
prospectus. 


Applicants state that the sales effort required in 
soliciting persons who have received proceeds of any 
contract will be significantly less than that involved in 
soliciting persons not having this relationship, and that 
a sales charge will have previously been deducted 
under the insurance or annuity contract issued by the 
Life Company. Applicants also state that, in many 
cases, the purchase of securities issued by the Funds 
with the proceeds of an insurance policy may have 
been contemplated at the time of the purchase of 
the insurance policy as a part of an overall estate 
plan. 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
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exempt any person, security, or transaction, or any 
class or classes of persons, securities or transactions 
from any provision or provisions of the Act or any 
rule or regulation thereunder, if and to the extent 
that such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 11, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the addresses stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and order issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. ’ 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9682/March 18, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5818/March 18, 1977 
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Release No. 9683/March 18, 1977 


SEE 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9684/March 21, 1977 


In the Matter of 


SURVEYOR FUND, INC. 
61 Broadway 
New York, New York 10006 


(811-1418) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT SURVEYOR FUND, INC. HAS 
CEASED TO BE AN INVESTMENT COMPANY 


Surveyor Fund, Inc. (‘‘Applicant’’), registered as an 
open-end diversified management investment com- 
pany under the Investment Company Act of 1940 
(“‘Act'’), filed an application on January 3, 1977 
pursuant to Section 8(f) of the Act for an order of 
the Commission declaring that Applicant’s pre- 
decessor, Surveyor Fund, Inc., has ceased to be an 
investment company as defined in the Act. 


On February 7, 1977, a notice (Investment Com- 
pany Act Release No. 9638) was issued of the filing 
of said application. The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course, unless a hearing should be ordered. No 
request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found that 
Surveyor Fund, Inc. (predecessor to Surveyor Fund, 
Inc.) has ceased to be an investment company. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Surveyor Fund, Inc. (pre- 
decessor to Surveyor Fund, Inc.) under the Act shall 
forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9685/March 21, 1977 
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In the Matter of 


CAROLINA PALMETTO INCOME INVESTORS 
Suite 1709, Bankers Trust Towers 

P.O. Box 11877 

Columbia, South Carolina 29211 


(811-2404) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT CAROLINA PALMETTO INVES- 
TORS HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that Carolina Palmetto 
Income Investors (‘Applicant’) registered as a closed- 
end diversified management investment company 
under the Investment Company Act of 1940 (’’Act’’), 
filed an application on December 16, 1976 and an 
amendment thereto on March 3, 1977, pursuant to 
Section 8(f) of the Act, for an order of the Com- 
mission declaring that it has ceased to be an in- 
vestment company as defined in the Act. All inter- 
ested persons are referred to the application on file 
with the Commission for a statement of the repre- 
sentations contained therein, which are summarized 
below. 


Applicant, a South Carolina limited partnership, regis- 
tered under the Act on September 21, 1973. Applicant 
states that it neither raised any capital nor con- 
ducted any business whatsoever except the filing of 
its registration under the Act and its application 
herein. Applicant states that it has no assets. 


Applicant represents that its general partners met on 
December 1, 1975 and unanimously resolved to 
terminate the partnership and appiy for an order 
declaring that Applicant has ceased to be an invest- 
ment company. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, upon application, 
finds that a registered investment company has ceased 
to be an investment company, it shall so declare by 
order and upon taking effect of such order the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than April 15, 1977, at 5:30 p.m., 
submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement 
as to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request 
that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 


addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at- 
law by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued as 
of course following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9686/ March 21, 1977 


In the Matter of 


MONTGOMERY STREET INCOME SECURITIES, 
INC. 

315 Montgomery Street 

San Francisco, California 94137 


(812-3963) 


NOTICE OF APPLICATION FOR AN _ ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT FOR 
EXEMPTION FROM SECTION 18(c) OF THE ACT 


NOTICE IS HEREBY GIVEN that Montgomery Street 
Income Securities, Inc. (‘Applicant’), a Delaware 
corporation which is registered under the Investment 
Company Act of 1940 (Act) as a_ diversified, 
closed-end management investment company, has 
filed an application on June 1, 1976 and amend- 
ments thereto on July 23, 1976, November 2, 1976, 
March 9, 1977 and March 21, 1977, pursuant to 
Section 6(c) of the Act, for an order of exemption 
from Section 18(c) of the Act to permit Applicant 
to have outstanding privately arranged indebtedness 
while engaging in the lending of its portfolio sec- 
urities. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of Applicant's representations which are sum- 
marized below. 
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Section 18(c) of the Act states in part that it shall 
be unlawful for any registered closed-end investment 
company to issue or sell any senior security 
representing indebtedness if immediately thereafter 
such company will have outstanding more than one 
class of senior security representing indebtedness. 


Section 18(g) of the Act in part states that “senior 
security’’ means any bond, debenture, note, or similar 
obligation or instrument constituting a security and 
evidencing indebtedness and ‘“‘senior security 
representing indebtedness’’ means any senior security 
other than stock. 


Applicant represents that it is engaged in lending of 
portfolio securities and that such loans are secured by 
cash and other collateral. Applicant requests that, 
assuming only for the purpose of this application 
that an obligation to return collateral deposited to 
secure the return of borrowed securities creates a 
senior security within the meaning of Section 18(g) 
of the Act, it be exempted from Section 18(c) of the 
Act to permit Applicant to engage in portfolio lending 
activities while having outstanding privately arranged 
indebtedness. 


Applicant has agreed that the requested order may 
be effective only with respect to securities loan 
transactions effected in compliance with the following 
conditions: 


(1) At the time of a loan, Applicant receives from 
or on behalf of a borrower collateral, consisting 
of cash or securities issued or guaranteed by the 
United States Government or its agencies, or any 
combination thereof, equal to not less than 100% 
of the market value of the securities loaned; 


(2) A borrower agrees to add to collateral to cover 
increases in the market value of loaned securities 
over the amount of the cash collateral on deposit 
or, in the case of non-cash collateral, over the market 
value thereof, or, if the original collateral is reasonably 
calculated to cover such increases, the borrower is 
obligated to deposit additional collateral when the 
collateral on deposit, as theretofore adjusted, appears 
to be inadequate, and Applicant shall require the 
deposit of additional collateral not later than the 
business day following the business day on which a 
collateral deficiency occurs or collateral appears to be 
inadequate, as the case may be; 


(4) The borrower agrees (a) that Applicant is to 
receive all dividends, interest or other distributions on 
loaned securities and (b) to pay to Applicant a 
reasonable return on such loan either in the form 
of a loan fee or premium (which gives proper weight 
to prevailing interest rates) or from the retention by 
Applicant of part or all of the earnings and profits 
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realized by Applicant from the investment of cash 
collateral (which Applicant has undertaken to the 
Commission will be invested only in bank certificates 
of deposit or other short-term instruments); 


(5) Applicant shall not be required to pay any fees 
in connection with a loan, except (a) reasonable fees 
to a custodian where such fees are negotiated 
between the Applicant and the custodian, reduced to 
a written contract, and approved by the Applicant's 
directors, and (b) fees to a loan broker provided 
(i) the broker has disclosed to the Applicant that it 
is possible to loan portfolio securities without incurring 
such fees, (ii) neither the loan broker nor any of 
its affiliates is an affiliated person of Applicant, its 
investment adviser or any principal underwriter of 
Applicant, (iii) the loan broker receives a written 
representation of Applicant that Appiicant’s Board of 
Directors, or either a committee thereof or Applicant's 
investment director, acting within the general guide- 
lines established by Applicant’s Board of Directors, 
has determined that such fee is reasonable and based 
solely on the services rendered by such loan broker, 
and (iv) if under the terms of a specific loan 
transaction there is to be a payment by Applicant, 
either directly or through a loan broker from any 
fee paid by Applicant, to the borrower (a loan 
transaction may or may not include such a payment) 
Applicant's Board of Directors, or either a committee 


thereof or Applicant’s investment adviser, acting with- | 


in general guidelines established by Applicant's Board 
of Directors, shall separately consider (before making 
such a payment to comply with the terms governing 
the transaction) the reasonableness of any such pay- 
ment and the reasonableness of the return to Ap- 
plicant after giving effect to such a payment. 


(6) In the event management has knowledge that a 
material event will occur affecting an investment on 
loan and in respect of which the holder of such 
investment, as such, will be entitled to vote or con- 
sent, Applicant will call the loan in time to vote or 
consent or will otherwise obtain rights to vote or 
consent; 


(7) Applicant will not make a loan if, as a result, 
more than one-third of its total asset value (at 
market value computed at the time of making a loan) 
would be on loan; and 


(8) Applicant make appropriate disclosures regarding 
securities loans in any prospectus it may be required 
to provide under the Securities Act of 1933, and 
effect any such loan only in accordance with the 
policies contained in its registration statement filed 


under the Act, unless otherwise authorized by share-4 ( 


holder vote. 
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Section 6(c) of the Act provides that the Commission 
may conditionally or unconditionally exempt any per- 


i son or transaction from any provision under the Act 


or of any rule or regulation under the Act if and to 
the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than April 15, 1977, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission orders a hearing thereon. 
Any such communication should be addressed: Sec- 
retary, Securities and Exchange Commission, Wash- 
ington, D.C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicant at the 
address stated above. Proof of such service (by affi- 
davit, or in the case of any attorney-at-law by certifi- 
cate) shall be filed contemporaneously with the re- 
quest. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as 
of course following said date, unless the Commission 
thereafter orders a hearing upon request or upon the 


» Commission’s own motion. Persons who request a 
’ hearing or advice as to whether a hearing is ordered, 


will receive any notices and orders issued in the 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9687/ March 22, 1977 


In the Matter of 

CENTRAL STATES, SOUTHEAST AND SOUTH- 
WEST AREAS PENSION FUND 

8550 West Bryn Mawr Avenue 

Chicago, Illinois 60631 

(812-4026) 


ORDER PURSUANT TO SECTIONS 6(c) and 6(e) 
OF THE ACT GRANTING EXEMPTION FROM SEC- 


» TION 7 AND OTHER PROVISIONS OF THE ACT. 


\\ | 
Bice States, Southeast and Southwest Areas 


Pension Fund (‘Applicant’) filed an application on 
September 10, 1976 and an amendment thereto on 
September 24, 1976 for an order of the Commission 
pursuant to Sections 6(c) and 6(e) of the Investment 
Company Act of 1940 (’Act’’): (1) for an order of 
exemption from, in whole or in part, Sections 7, 8, 
10(e), 13(a), 15(a), 15(c), 16, 17(a), 17(d), 17(g), 
18, 21(a), 24(b), 30, 31 and 32 of the Act, retroactively 
from April 1, 1976 until the earlier of March 31, 
1977 or the final administrative determination by the 
Internal Revenue Service ("IRS’’) of Applicant’s status 
under Internal Revenue Code (’’Code’’) Section 401, 
as described below; and (2) for an immediate interim 
order of temporary exemption (“interim order’’) from, 
in whole or in part, Sections 7, 8, 13(a), 15(c), 16, 
17(a), 17(d), 17(g), 18, 24(b), 30, 31 and 32 of the 
Act effective September 10, 1976 pending the final 
determination of the application by the Commission. 


On October 12, 1976, a notice (Investment Company 
Act Release No. 9474) was issued of the filing of said 
application and the granting of the interim order. 
The notice gave interested persons an opportunity to 
request a hearing on the matter and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing on the matter. 


On March 3 and 4, 1977, subsequent to the issuance 
of the notice, Applicant filed further amendments to 
the application to narrow the retroactive relief re- 
quested originally. Thus, the application as now 
amended requests exemption retroactively from April 
1, 1976, only as regard the following provisions of 
the Act: (1) Section 8, until September 10, 1976, 
insofar as it authorizes Applicant's specified in- 
dependent investment managers to effect transactions 
in their respective capacities as discretionary account 
managers by or on behalf of Applicant without such 
investment managers being deemed in direct or in- 
direct violation of Section 7 of the Act; provided 
such transactions otherwise are not prohibited by any 
applicable law; and (2) Section 15(a), insofar as it 
authorizes Applicant’s specified independent invest- 
ment managers to have served or acted as investment 
advisers of Applicant. 


Applicant states that its independent investment 
managers are: American National Bank and Trust 
Company of Chicago, Chicago, Illinois; Chemical 
Bank, New York, New York; The Cleveland Trust 
Company, Cleveland, Ohio; Crocker Investment 
Management Corporation, San Francisco, California; 
Equibank, N.A., Pittsburgh, Pennsylvania (“Equi- 
bank”); and National Bank of Georgia, Atlanta, 
Georgia. Applicant further states that Equibank 
resigned as an investment manager on or about 
August 25, 1976. 
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The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate and in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Furthermore, the Commission deems it 
appropriate in the public interest and for the 
protection of investors that all provisions of the Act 
pertaining to registered investment companies from 
which Applicant is not specifically exempted pursuant 
to this order shall apply to Applicant, and to other 
persons in their transactions and relations with 
Applicant, as though Applicant were a_ registered 
investment company. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that: 


1. the application for exemption from Section 8 of 
the Act only to the extent that transactions effected 
by or on behalf of Applicant by Applicant's specified 
independent investment managers in their respective 
capacities as discretionary account managers will not 
be deemed to have been affected in direct or in- 
direct violation of Section 7 of the Act, be, and 
hereby is, granted, provided that such transactions 
are otherwise not prohibited by any applicable law, 
effective retroactively from April 1, 1976 until 
September 10, 1976; and 


2. the application for exemption from Section 15(a) of 
the Act to the extent requested be, and hereby is, 
granted, effective retroactively from April 1, 1976 
until September 10, 1976, with respect to Applicant’s 
specified independent investment managers having 
served or acted during that period as investment 
advisers of Applicant. 


‘IT IS FURTHER ORDERED, pursuant to Sections 
6(c) and Gle) of the Act, that the application for 
exemption from Sections 7, 8, 10(e), 13(a), 15(a), 
15(c), 16, 17(a), 17(d), 17(g), 18, 21(a), 24(b), 30, 
31 and 32 of the Act, to the extent requested be, 
and hereby is, granted, effective September 10, 
1976 until the earlier of March 31, 1977 or the final 
administrative determination by the IRS of Applicant’s 
status under Code Section 401 provided that: (1) 
the exemption from Section 17(a) shall not apply to 
any transaction in which the terms are not reasonable 
or fair to Applicant or which involves overreaching 
by the party to the transaction other than Applicant, 
or which is a prohibited transaction under the 
Employees Retirement Income Security Act of 1974 
("ERISA") Section 406, unless exempt under ERISA 
Section 408; (2) the exemption from Section 17(d) 
shall not apply to any transactions in which the 
participation by Applicant is on a basis less advan- 
tageous than that of the other participant, or which is 
a prohibited transaction under ERISA Section 406, 
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unless exempt under ERISA Section 408; (3) Ap- 
plicant shall furnish to the Commission, upon request, 
copies of any and all reports, schedules, records, 
analyses and financial statements produced and main- 
tained by either Applicant or its custodian bank 
relating to Applicant’s assets, investments, purchases 
or sales of securities, mortgage loans, or renewals or 
revisions thereof; (4) the Commission, or any mem- 
ber or representative delegated by the Commission, 
shall have the right to conduct, at any time and from 
time to time, such reasonable periodic, special, or 
other examinations, as the Commission may prescribe, 
of all records the Applicant maintains; and (5) during 
the term of this order, Applicant, its investment man- 
agers, and all other persons in their transactions with 
or on behalf of the Applicant shall be subject to and 
comply with (a) all provisions of the Act, and rules and 
regulations thereunder, from which no exemption has 
been granted, as though Applicant were a regis- 
tered investment company, and (b) the terms and 
conditions of this order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9688/March 22, 1977 


In the Matter of 


KANSAS VENTURE CAPITAL, INC. 
1030 First National Bank Building 
Topeka, Kansas 66603 


(812-4071) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) EXEMPTING COM- 
PANY FROM ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Kansas Venture 
Capital, Inc. (‘Applicant’), a Kansas corporation, 
filed an application on December 27, 1976, and an 
amendment thereto on March 18, 1977, pursuant to 
Section 6(c) of the Investment Company Act of 
1940 (’‘Act'’) for an order exempting Applicant from 
all provisions of the Act. All interested persons are 
referred to the application which is on file with the 
Commission for a statement of the representations 
therein, which are summarized below. 


Applicant represents that it was organized solely 
for the purpose of operating as an investment com- 


pany under the Small Business Investment Act off 
1958 (""SBIA’), as amended, and that it has filed 
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an application with the Small Business Administration 
for a license under the SBIA. Such application is 
| pending. Applicant intends to provide equity capital 
and to make long-term loans to small business con- 
cerns in the State of Kansas. 


Applicant's authorized capital of $2,500,000 is 
represented by 250,000 shares of common stock with 
a par value $10 per share. To date, none of its 
common stock has been sold. It is planned that 
Applicant will issue and sell approximately 55,100 


shares of its common stock to Kansas Development’ 


Credit Corporation, Inc. (‘“KDCC’’), a Kansas cor- 
poration, at a price of $10 per share. It is con- 
templated that subsequent to that transaction Ap- 
plicant will sell its common stock solely to state and 
national banks located in and doing business in the 
State of Kansas in such a manner that KDCC will 
be the majority stockholder of Applicant at all times. 
Applicant represents that there are 613 national and 
state banks within the State of Kansas, and that 
188 banks have indicated an interest in the formation 
of Applicant and of becoming stockholders of Ap- 
plicant. The stock will be sold at its par value of 
$10 per share and no commission or other renumera- 
tion for solicitation or sale of the stock will be 
paid. No stock will be sold to individuals. Applicant 
represents that after the sale of common stock to 
KDCC and to such state and national banks within 
‘the State of Kansas that initially purchase stock of 
) Applicant, there is no intention to offer any stock of 
Applicant in the future. 


Applicant represents that the law of the State of 
Kansas authorizes Kansas state banks to subscribe 
to, buy and own stock in not more than one small 
business investment company in Kansas, except that 
in no event shall any such bank hold shares in such 
company in an amount aggregating more than 1% 
of its capital and surplus. Applicant represents that 
the amount of common stock of Applicant sold to 
any Kansas bank will not exceed % of 1% of that 
bank’s capital and surplus. 


Applicant represents that such state and national 
banks, as well as KDCC, are sophisticated in sec- 
urities matters and will purchase such stock for 
investment purposes only and not for the purpose of 
resale. All stock certificates will be appropriately 
legended. Applicant represents that KDCC does not 
and will not own securities of any other small 
business investment company and there is no stock- 
holder owning 10% or more of KDCC’s voting stock. 
Applicant further represents that each bank investor 
will have access to Applicant’s books and records. 


KDCC and the Kansas state banks which are proposed 


| (purchasers of the common stock of Applicant are 


subject to examination, supervision and contro! by 


the Bank Commissioner of the State of Kansas. The 
national banks within the State of Kansas which are 
proposed purchasers are subject to examination, 
supervision and control by the Comptroller of the 
Currency. Applicant represents that all of the 
proposed purchasing state banks are engaged in safe 
and sound banking practices. 


All directors of Applicant shall be residents of the 
State of Kansas. Two-thirds of the directors shall be 
elected by the stockholders in such a manner that 
at least one director of said two-thirds shall be a 
resident of each of the geographical areas repre- 
sented by the various Kansas Bankers Association's 
groups. One-third of the directors shall be elected by 
stockholders, at large. 


Since Applicant will be primarily engaged in the 
business of investing, reinvesting, holding and 
owning securities, Applicant is an investment com- 
pany within the definition of Section 3(a) of the Act 
and is required to register unless exempted pursuant 
to Section 6(c) of the Act. Section 6(c) of the 
Act provides, in part, that the Commission may 
conditionally or unconditionally exempt any person 
from any provision or provisions of the Act or of 
any rule or regulation under the Act if and to the 
extent that such exemption is necessary or appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than April 18, 1977, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter, accompanied by a statement as 
to the nature of his interest, the reason for such 
request and the issues of fact or !aw proposed to 
be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
the Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements there- 
of. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rslease No. 9689/March 22, 1977 


In the Matter of 


SAN LUIS MINING COMPANY 
800 Hearst Building 

Market at Third Street 

San Francisco, California 94103 


(812-3995) 


ORDER PURSUANT TO SECTION 3(b)(2) OF THE 
ACT DECLARING THAT COMPANY IS NOT AN 
INVESTMENT COMPANY 


San Luis Mining Company (‘Applicant’), a Cal- 
ifornia corporation, has filed an application pursuant 
to Section 3(b)(2) of the Investment Company Act 
of 1940 (‘Act’) for an order declaring that Ap- 
plicant is primarily engaged in a business other than 
that of investing, reinvesting, owning, holding, or 
trading in securities, or, alternatively, for an order 
pursuant to Section 6(c) of the Act exempting 
Applicant from all provisions of the Act. 


On February 18, 1977, a notice (Investment Com- 
pany Act Release No. 9651) was issued of the filing 
of the application. The notice gave interested per- 
sons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and 
the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
Applicant is primarily engaged through a controlled 
company in a business other than that of investing, 
reinvesting, owning, holding, or trading in securities. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 3(b)(2) of the 
Act, that Applicant is declared to be primarily engaged 
in a business or businesses other than that of 
investing, reinvesting, owning, holding, or trading in 
securities either directly or (a) through maiority- 
owned subsidiaries or (b) through controlled com- 
panies conducting similar types of businesses. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No 9690/ March 22, 1977 


In the Matter of 


CENTRAL STATES, SOUTHEAST AND SOUTH- 
WEST AREAS PENSION FUND 

8550 West Bryn Mawr Avenue 

Chicago, Illinois 60631 


(812-4100) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTIONS 6(c) AND 6(e) OF THE ACT FOR 
EXTENSION OF EXEMPTION FROM SECTION 7 AND 
OTHER PROVISIONS OF THE ACT. 


NOTICE IS HEREBY GIVEN that Central States, 
Southeast and Southwest Areas Pension Fund 
(‘Applicant’) has filed an application on March 3, 
1977 for an order of the Commission pursuant to 
Sections 6(c) and 6(e) of the Investment Company 
Act of 1940 (‘‘Act’’), to extend the termination date 
of the order previously requested by Applicant (File 
No. 812-4026) until the earlier of April 30, 1977 or 
such date as the Internal Revenue Service (‘IRS’) 
shall have made a final administrative agency deter- 
mination of Applicant's status under Internal Revenue 
Code (‘‘Code’’) Section 401. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
made therein, which are summarized below. 


Applicant submits that the IRS probably will not 
have made a final administrative agency determination 
as to its Code Section 401 status by March 31, 1977, 
which is the date upon which the exemptive order 
previously requested of the Commission will terminate. 
Applicant believes that, in such event, its status under 
the Act again will be uncertain, and that such 
situation will seriously inhibit and interfere with 
Applicant's ability to retain independent professional 
investment advisers and custodians. 


On March 22, 1977, subsequent to the date Applicant 
filed the present application, an order (Investment 
Company Act Release No. 9687) was issued granting 
exemption retroactively from specified provisions of 
the Act and exemption, effective September 10, 1976 
until the earlier of March 31, 1977 or the final 
administrative determination. by the IRS of Applicant's 
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status under Code Section 401, from Sections 7, 8, 
10(e), 13(a), 15(a), 15(c), 16, 17(a), 17(d), 17(g), 18, 


W 21(a), 24(b), 30, 31 and 32 of the Act provided that: 


(1) the exemption from Section 17(a) shall not apply 
to any transaction in which the terms are not 
reasonable or fair to Applicant or which involves 
overreaching by the party to the transaction other 
than Applicant, or which is a prohibited transaction 
under the Employees Retirement Income Security 
Act of 1974 (“ERISA”) Section 406, unless exempt 
under ERISA Section 408; (2) the exemption from 
Section 17(d) shall not apply to any transaction in 
which the participation by Applicant is on a basis 
less advantageous than that of the other participant, 
or which is a prohibited transaction under ERISA 
Section 406, unless exempt under ERISA Section 408; 
(3) Applicant shall furnish to the Commission, upon 
request, copies of any and all reports, schedules, 
records, analyses and financial statements produced 
and maintained by either Applicant or its custodian 
bank relating to Applicant's assets, investments, 
purchases or sales of securities, mortgage loans, or 
renewals or revisions thereof; (4) the Commission, or 
any member or representative delegated by the 
Commission, shall have the right to conduct, at 
any time and from time to time, such reasonable 
periodic, special, or other examinations, as the 
Commission may prescribe, of all records the Appli- 
cant maintains; and (5) during the term of the order, 
» Applicant, its investment managers, and all other 
persons in their transactions with or on behalf of 


~ the Applicant shall be subject to and comply with 


(a) all provisions of the Act, and rules and regula- 
tions thereunder, from which no exemption has been 
granted, as though Applicant were a_ registered 
investment company, and (b) the terms and conditions 
of the order. 


Section 6(c) of the Act provides in part that the 
Commission by order upon application may condi- 
tionally or unconditionally exempt any person or 
transaction from any provision or provisions of the 
Act if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Section 6(e) of the Act provides that if, in connection 
with any rule, regulation, or order under this section 
exempting any investment company from any provi- 
sion of Section 7, the Commission deems it necessary 
or appropriate in the public interest or for the 
protection of investors that certain specified pro- 
visions of this Act pertaining to registered investment 
companies shall be applicable in respect of such 
company, the provisions so specified shall apply to 
such company, and to other persons in their trans- 


actions and relations with such company, as though 


A. 'such company were a registered investment company. 


Applicant submits that the issuance of the order 
requested hereby is consistent with the public interest 
and the purposes fairly intended by the policy and 
provisions of the Act, particularly in light of its 
limited duration and coordination with the termination 
date for certain temporary relief granted by the IRS. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 11, 1977, at 
12:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing .thereon. Any such communication 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy 
of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit, or in case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9691/March 23, 1977 


In the Matter of 

THE COLUMBINE FUND, INC. 
789 Sherman Street 

Suite 410 

Denver, Colorado 80202 
(811-1647) 
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NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that The Columbine 
Fund, Inc. (‘Applicant’), an open-end, diversified 
management investment company registered under 
the Investment Company Act of 1940 (‘‘Act’’), filed 
an application on October 18, 1976, and an amend- 
ment thereto on February 25, 1977, pursuant to 
Section 8(f) of the Act for an order of the commis- 
sion declaring that the Applicant has ceased to be 
an investment company as defined in the Act. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant was organized as a corporation under the 
laws of Maryland, and engaged in a public offering 
of its shares of common stock from July 24, 1970, 
to shortly before October 1, 1973 pursuant to an 
effective registration statement under the Securities 
Act of 1933. 


On September 13, 1974, Applicant’s Board of Direc- 
tors unanimously resolved that it was advisable that 
Applicant be voluntarily dissolved. On September 19, 
1975, the shareholders of Applicant approved the 
dissolution. Thereafter, Articles of Dissolution were 
prepared and filed and accepted for filing in Maryland 
during February 1976. As of September 1, 1976, 
Applicant was not conducting business operations 
except for activities involved in connection with its 
dissolution and distribution of its assets. 


Applicant has distributed its assets to all of its 
shareholders except one and is in the process of 
locating its one remaining shareholder to make 
distribution to him. As of February 9, 1977, Applicant 
had 139.908 shares outstanding, held by the sole 
remaining shareholder, and assets of $881. The $881 
will be held in trust in a non-interest bearing account 
by Computech Fund Services, Inc., Applicant's 
transfer agent, until such time as under Maryland 
law such sum will escheat to that State, or until 
such shareholder is found and amounts owed are 
distributed to him, whichever is sooner. 


Section 8(f) of the Act provides in part that whenever 
the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company it shall so declare by order 
and upon the taking effect of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE 1S FURTHER GIVEN that any interested 
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person may, not later than April 18, 1977, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, 
the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, 
or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit, 
or in case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. 
As provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9692/March 23, 1977 


In the Matter of 


THE TWENTY FIVE FUND, INC. 
789 Sherman Street 

Suite 410 

Denver, Colorado 80202 


(811-1632) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8&(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO 
BE AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that The Twenty Five 
Fund, Inc. (‘Applicant’), an open-end, diversified 
management investment company registered under 
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the Investment Company Act of 1940 (’’Act’’), filed 
an application on October 18, 1976, and an amend- 


| ment thereto on February 25, 1977, pursuant to 


Section 8(f) of the Act for an order of the Commis- 
sion declaring that the Applicant has ceased to be 
an investment company as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant was organized as a corporation under 
the laws of Maryland, and engaged in a public 
offering of its shares of common stock from May 7, 
1969, to shortly before July 1, 1973, pursuant to 
an effective registration statement under the Securities 
Act of 1933. Prior to July 1, 1973, Applicant ceased 
offering its shares for sale to the public. 


On September 13, 1974, Applicant's Board of Direc- 
tors unanimously resolved that it was advisable that 
Applicant be voluntarily dissolved. On October 17, 
1975, Applicant's shareholders approved the dissolu- 
tion. Thereafter, Articles of Dissolution were prepared 
and filed and accepted for filing in Maryland during 
February 1976. As of September 1, 1976, Applicant 
was not conducting business operations except for 
activities involved in connection with its dissolution 


_and the liquidation of its assets. 


| 

y Applicant has distributed its assets to most of its 
shareholders and is in the process of locating its 
two remaining shareholders to make distributions to 
them. As of February 9, 1977, Applicant had assets 
of $668 which will be held in trust for the two 
shareholders in a non-interest bearing account by 
Computech Fund Services, Inc., Applicant’s transfer 
agent, until such time as under Maryland law such 
sum will escheat to that State, or unti! such share- 
holders are found and amounts owed are distributed 
to them, whichever is sooner. 


Section 8(f) of the Act provides in part that whenever 
the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order and 
upon the taking effect of such order, the registration 
of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 18, 1977, at 
5:30 p.m., submit to the Commission in writing a 


request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, 
the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he 


» May request that he be notified if the Commission 


shall order a hearing thereon. Any such communi- 
cations should be addressed: Secretary, Securities 


and Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in case 
of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9693/ March 24, 1977 


In the Matter of 
NEL TAX EXEMPT BOND FUND, INC. 
and 


NEL EQUITY SERVICES CORPORATION 
501 Boylston Street 
Boston Massachusetts 02117. 


(812-4104) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6ic) OF THE ACT FOR AN ORDER 
EXEMPTING APPLICANTS FROM SECTION 22(d) OF 
THE ACT. 


NOTICE IS HEREBY GIVEN that NEL Tax Exempt 
Bond Fund, Inc. (‘Fund’’), a diversified, open-end 
investment company registered under the Investment 
Company Act of 1940 ("Act’’), and NEL Equity 
Services Corporation (‘Services’), (collectively re- 
ferred to as “‘Applicants’’), file an application on 
March 7, 1977 for an order, pursuant to Section 6(c) 
of the Act, exempting Applicants from Section 22(d) 
of the Act to the extent necessary to permit the 
application of amounts payable under insurance con- 
tracts issued by New England Mutual Life Insurance 
Company (‘New England Life’’) to purchase shares 
of the Fund at reduced sales loads. All interested 
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persons are referred to the application on file with 
the Commission for a statement of the representa- 
tions contained therein, which are summarized below. 


The Fund was organized as a Massachusetts corpora- 
tion on December 22, 1976 by New England Life, 
and has filed a registration statement on Form S-5 
which has not yet been declared effective. The 
application states that the Fund intends to commence 
a continuous offering of its shares not less than 
60 days after completion of its initial offering which 
will be for a period of approximately 45 days. It 
is stated that Services, a wholly-owned subsidiary of 
New England Life, is the principal underwriter for 
the shares of the Fund, and will receive on the sale 
of Fund shares the underwriting discount or sales 
charge described in the then current prospectus of 
the Fund. 


According to the application, shares of the Fund 


will be offered to the public during the Fund’s 
initial offering period on the following basis: 


Underwriting Discount 


Percentage of 
Public Public 
Offering Dollar Offering Net Amount 
Amount of Purchase Price Amount Price Invested 
Less than $25,000 ................0.. $10.00 $.45 4.50% 4.71% 
$ 25,000 but less than$ 50,000..... 9.95 40 4.02 4.19 
$ 50,000 but less than $ 100,000..... 9.90 35 3.54 3.66 
$ 100,000 but less than $ 250,000..... 9.85 30 3.05 3.14 
$ 250,000 but less than $ 500,000..... 9.80 25 2.55 2.62 
$ 500,000 but less than $1,000,000... 9.75 .20 2.06 2.09 
$1,000,000 and over................. 9.65 10 1.04 1.0 


The Applicants represent that during the continuous 
offering the Fund intends to offer its shates at net 
asset value per share plus a maximum sales charge 
of 4.5% of the public offering price. It is asserted 
that shares of the Fund will be sold exclusively by 
New England Life insurance agents who are registered 
representatives of Services. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company or principal 
underwriter shall sell any redeemable security to any 
person except at a current public offering price 
described in the prospectus. This section has been 
construed to prohibit variations in the sales load 
except as permitted by rule or order. 


Applicants request an exemption from Section 22(d) 
of the Act to permit the application of amounts 
payable under insurance contracts (other than such 
contracts which constitute securities of an ‘open-end 
investment company’’ as defined under the Act) 
issued by New England Life (e.g., the death benefit 
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under life policies, the maturity value of endowment 
contracts and the cash surrender value of life 
insurance and annuity contracts) to purchase shares 
of the Fund at reduced underwriting discounts or 
sales charges equal to one-half the rate otherwise 
applicable. 


Applicants represent that the premiums paid on the 
insurance contracts which constitute the source of the 
insurance proceeds will already have been subjected 
to sales charges, and that the sales efforts involved 
in sales of this type will be markedly reduced as 
compared with sales to new prospects. Therefore, 
the Applicants assert that the proposed exemption 
does not involve unfair discrimination and is in fact 
necessary to avoid unnecessary and inequitable dupli- 
cation of sales charges to purchasers of this class. 
Applicants further assert that the proposed exemption 
presents no significant threat to the orderly distri- 
bution of redeemable investment company securities. 
Accordingly, Applicants submit that the requested 
exemption is necessary and appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or classe 
of persons, securities or transactions, from any pro- 
vision or provisions of the Act or Rules and Regula- 
tions promulgated thereunder, if and to the extent 
that such exemption is necessary or appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 19, 1977, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy 
of such request shall be served personally or by 
mail upon Applicant(s) at the address(es) stated 
above. Proof of such service (by affidavit, or in case 
of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promuigated 
under the Act, an order disposing of the application 
will be issued as of course following said date unles: 
the Commission thereafter orders a hearing upo 
request or upon the Commission’s own motion. 
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Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 


| and orders issued in this matter, including the date of 


the hearing (if ordered) 


thereof. 


and any postponements 
For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9694/ March 24, 1977 


In the Matter of 


NORTH AMERICAN GROWTH FUND, INC. 
1100 Security Life Building 
Denver, Colorado 80202 


(811-2243) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT THE APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On February 25, 1977, a notice was issued (Invest- 
ment Company Act Release No. 9656) stating that 


North American Growth Fund, Inc. (‘Applicant’), 


registered under the Investment Company Act of 
1940 (’’Act’’) as an open-end, diversified management 
investment company, filed an application on De- 
cember 29, 1976, pursuant to Section 8(f) of the 
Act for an order of the Commission declaring that 
Applicant has ceased to be an investment company 
as defined in the Act. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission 
has not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an _ investment 
company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of North American Growth 
Fund, Inc., under the Act shall forthwith cease to 
be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISORS ACT OF 1940 ‘ 
Release No. 578/March 18, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5818/ March 18, 1977 





INVESTMENT ADVISORS ACT OF 1940 
Release No. 579/ March 18, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5819/March 18, 1977 





INVESTMENT ADVISORS ACT OF 1940 
Release No. 580/March 21, 1977 


Administrative Proceeding File No. 
In the Matter of 

RICHARD DANIEL FREEMAN 
550 Battery Street, Apt. 912 


San Francisco, California 94104 


ORDER INSTITUTING PROCEEDINGS 
FINDINGS AND ORDER OF THE COMMISSION 


The commission deems it appropriate that proceedings 
be instituted with respect to Richard Daniel Freeman - 


pursuant to Sections 203(e) and 203(f) of the Invest- ~~ 


ment Advisers Act of 1940: 


(a) To determine whether Freeman willfully violated 
Sections 5(a), 5(c) and 17(a) of the Securities 
Act of 1933 (Securities Act), and Section 10(b) of 
the Securities Exchange Act of 1934 (Exchange Act) 
and Rule 10b-5 thereunder in connection with the 
offer, purchase and sale of securities, namely, 
investment contracts in the form of working in- 
terests in oil and gas leases issued by Diversified. 
Monetary Systems, Inc., Economic Control Cor- 
poration, Independence Drilling Corporation and 
Continental Pacific Corporation; and 


(b) Based upon the entry of an Order of Per- 
manent Injunction by Consent in Federal District 
Court at San Antonio, Texas (SEC v. Independence 
Drilling Corporation et al., SA-76-CA-268) enjoining 
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Freeman from further violations of Sections 5(a), 
5(c) and 17(a) of the Securities Act, and Section 
10(b) of the Exchange Act and Rule 10b-5 
thereunder. 


Simultaneously with the institution of these proceed- 
ings, Freeman has submitted an Offer of Settlement 
for the purpose of disposing of the issues raised 
in these proceedings. Under the terms of his Offer 
of Settlement, Freeman, solely for the purpose of 
these proceedings, without admitting or denying any 
of the findings set forth herein, consents to the 
Findings and Order of the Commission. 


In view of the foregoing, it is in the public interest 
to accept the Offer of Settlement of Freeman and, 
accordingly, IT 1S ORDERED that such proceedings 
be, and they are, instituted. 


On the basis of the order for Proceedings and the 
Offer of Settlement, it is found that Freeman will- 
fully violated Sections 5(a), 5(c) and 17(a) of the 
Securities Act, and Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder; and 


It is further found that an Order of Permanent 
Injunction by Consent has been entered in Federal 
District Court at San Antonio, Texas (SEC v. 
Independence Drilling Corporation et al., SA-76-CA- 
268) enjoining Freeman from further violations of 
Sections 5(a), 5(c) and 17(a) of the Securities Act, 
and Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder. 


IT IS FURTHER ORDERED that: 


(1) The registration of Richard Daniel Freeman as 
an investment adviser be and hereby is revoked; 
and that 


(2) Richard Daniel Freeman be and hereby is barred 
from association with any investment adviser, 
broker-dealer, or investment company provided that 
after six years Freeman may apply to become 
re-associated. 


This Order is to take effect at the opening of 
business on the second Monday after the date of 
this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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LITIGATION 





Litigation Release No. 7829/March 21, 1977 


SEC v. PANHANDLE PRODUCTION COMPANY, 
ET AL., (U.S.D.C., D. COLO. Civil Action No. 
76-M-1227) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office of the Securities and Exchange 
Commission today announced that the Honorable 
Richard P. Matsch, United States District Judge for 
the District of Colorado on March 11, 1977 signed 
an Order of Permanent Injunction against Panhandle 
Production Company, Robert W. McDowell, Jr., and 
Victor H. McVey, enjoining these defendants, in 
substance, from violating the registration and anti- 
fraud provisions of the federal securities laws in 
connection with the sale of fractional undivided 
interestes in oil and gas leases offered by Panhandle 
Production Company, or any other securities of any 
issuer. 


The defendants consented to the entry of the final 
order of permanent injunction without admitting or 
denying the allegations of the Complaint filed against 
them by the -Securities and Exchange Commission 
on December 29, 1976. 





Litigation Release No. 7830/March 21, 1977 


SEC v. Virginia Savshares, et al. 
(W.D. Va., Civil Action No. 77-0017) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, announced that on March 11, 1977, 
the Honorable Ted Dalton, U.S. District Judge in 
the United States District Court for the Western 
District of Virginia, entered a Final Judgment of 
Permanent Injunction against Virginia Savshares, Inc. 
(Savshares), a Roanoke, Virginia, holding company 
with a savings and loan association subsidiary. The 
judgment enjoins Savshares from further violations 
of the antifraud provisions of the federal securities 
laws and orders Savshares to disclose information 
concerning its recent financial activities. Savshares 
consented entry of the judgment without admitting 
or denying the allegations of the Commission’s 
complaint. 


The complaint alleges that the defendant offered and 
sold Savshares common stock pursuant to regi- 
stration statement filed with the Commission and 
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failed to disclose, among other things, over two 
million dollars in loans made to its largest share- 
holder and his associates by the savings and loan 
association subsidiary as well as the existence of 
significant inadequacies in the loan approval pro- 
cedures of the subsidiary. 


For more information see Litigation Release No. 
7791. 





LITIGATION RELEASE NO. 7831/March 21, 1977 


United States v. Barry Dvorin 
(N.D. Tex.) CR3-76-287 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and Michael P. Carnes, United States 
Attorney for the Northern District of Texas, today 
announced that on March 11, 1977, Barry Dvorin, 
Dallas, Texas, was sentenced by Federal District 
Judge Sarah T. Hughes at Dallas, to five years’ 
imprisonment on each of five counts of securities 
fraud, to be served concurrently, and to be followed 
by five years’ probation. 


As a condition of probation, Judge Hughes ordered 
|Dvorin to make restitution in the amount of $14,000 
and suspended imposition of sentence on one 
additional count of securities fraud. 


The violations occurred in connection with the offer 
and sale of fractional undivided working interests in 
a Wise County, Texas oil and gas lease issued by 
Greater Texas Oil & Gas Corp., Dallas, of which 
Dvorin was president. 


For further information see Litigation Release Nos. 
7630 and 7785. 





Litigation Release No. 7832/March 21, 1977 


SEC v. JAMES R. BILHARTZ, ET AL 
(N.D. TEX.) [Civil Action No. 77-033-7-C] 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and Daniel R. Kirshbaum, Assistant 
Regional Administrator of the Houston Branch Office, 
today announced that on March 15, 1977 a civil 
injunctive complaint was filed in Federal District 
Court at Dallas, Texas against James R. Bilhartz 
ort Roland P. Miller, both of Dallas, and K. Gordon 
) Johnson, Palestine, Texas. 


The complaint alleged that Bilhartz, Johnson and 
Miller violated the periodic reporting provisions of the 
federal securities laws in connection with the filing 
of three quarterly reports with the Commission by 
Sonics International, Inc., Dallas. The complaint 
alleged that three quarterly reports filed with the 
Commission during February, May and August, 1975, 
falsely represented the financial condition of Sonics 
International, Inc. 


The complaint further alleged that Johnson violated 
the antifraud provisions of the federal securities laws 
in connection with the filing of the three above- 
mentioned quarterly reports which contained numer- 
Ous misrepresentations and omissions of material 
facts concerning the financial condition of Sonics 
International, Inc. 





Litigation Release No. 7833/March 21, 1977 


S.E.C. v. Norman B. Duncan, et al. 
(U.S.D.C., Montana (Butte), CIV #76-92-Bu) 


Jack H. Bookey, Administrator of the Seattle Re- 
gional Office, announced that on February 9, 1977, 
the Honorable W. D. Murray, Senior United States 
District Judge at Butte, Montana entered an Order 
of Permanent Injunction by Default against Edgar 
Davis and Judi Davis of Billings, Montana, Georges 
A. Strijek of Bozeman, Montana, Maureen R. Hash, 
of Butte, Montana, and Ernestine Prochaska, of 
Las Vegas, Nevada, from further violations of the 
registration and anti-fraud provisions of the federal 
securities laws. 


The defendants failed to plead or otherwise defend 
or answer the Commission’s Amended Complaint 
which was filed on September 30, 1976. A hearing 
was held on January 21, 1976 on the default. 


The case remains pending with respect to defendant 
Norman B. Duncan. Defendants, Frank R. Crawford 
and Joyce Crawford are fugitives and have not been 
served in this action. 


For further details, see Litigation Release 7566 and 
7604. 





Litigation Release No. 7834/March 21, 1977 
SEC v. GULFPORT OIL & GAS CORPORATION, 


ET AL 
CA H-77-326 (S.D. Tex.) 
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* Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, and Daniel R. Kirshbaum, Assistant Regional 


-yAdministrator..of the Houston Branch Office, an- 


_ nounced today that on March 9, 1977, Federal 
District Judge John V. Singleton, Jr., Houston, 
entered orders of permanent injunction § against 
Gulfport Ojl & Gas Corporation, Houston, Glen T. 
: Arbuckle, Dallas, Texas, and Bruce A. Yoder, Little 
“Rock, Arkansas. 


+. Gulfport Oil & Gas Corporation, Arbuckle and Yoder 


consented to the entry of the orders without admit- 
ting or denying the allegations in the Commission's 
‘complaint filed February 28, 1977, which alleged 
violations of the securities registration and antifraud 
provisions of the federal securities laws in connection 
* with sales of fractional undivided working interests in 
oil and gas leases located in DeSoto Parish, 
-, Louisiana, Miller County, Arkansas, and Duval 
County, Texas, issued by Gulfport Oil & Gas Cor- 
poration. 


™<For further information, see Litigation Release No. 


7807. 





Litigation Release No. 7835/March 21, 1977 


S.E.C. v. Capital Planning Associates, Inc., et al. 
(N.D. Calif., Civil Action No. 76-1198-SW) 


Gerald E. Boltz, Regional Administrator of the Los 

* Angeles Regional Office, and Leonard H. Rossen, 
Associate Regional Administrator of the San Francisco 
Branch Office, announced that on March 1, 1977 the 
Honorable Spencer Williams, United States District 
Judge for the Northern District of California, signed 
an order permanently enjoining James D. Lang, Jr., 
(‘Lang’) of Novato, California, from further violation 
of the registration and anti-fraud provisions of the 
. federal.securities laws in connection with the offer 
and sale of securities in the form of limited part- 
nership interests issued by Capital Planning Associ- 

, ates, Inc. (‘’Capital’’) and its affiliates or any other 
security of any other issuer. Lang is a former officer, 
director, and shareholder of Capital. Lang consented 
to the entry of the judgment without admitting or 
denying the allegations of the Commission’s 
‘complaint. 


Lang has also agreed to resign from all positions, 
and refrain from associating with or receive any com- 
pensation. from any broker-dealer, investment dealer, 
investment company, or municipal securities dealer. 
On the basis of this resignation and agreement the 
Commission has determined not to institute an ad- 
ministrative proceeding against Lang based on the 
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entry of the permanent injunction or the underlying 
facts of the Commission’s complaint as they pertain 
to Lang; provided that he does not associate with 
any broker-dealer, investment adviser, investment 
company or municipal securities dealer for a period 
of one year; and provided further that prior to any 
such re-association he furnish the staff with informa- 
tion regarding compliance with his agreement, the 
terms of his proposed re-association, and a statement 
regarding his activities in the interim. Lang has further 
agreed to refrain from these associations until he has 
taken and passed the registered principal’s examina- 
tion administered by the National Association of 
Securities Dealers. For further information see 
Litigation Release Nos. 7452, 7480, 7572. 





Litigation Release No. 7836/March 21, 1977 


SEC v. Readex Electronics, Inc., et al. 
74 Civil 515 (W.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on February 15, 1977, a 
motion seeking alternative reliefs against Readex 
Electronics, Inc. (‘‘Readex’’) and Wallace Straight 
(‘Straight’) was filed in the U.S. District Court for 
the Western District of New York. The motion seeks 
a citation of civil contempt against Readex and 
Straight as a result of their failure to fully comply 
with the requirements of an Order of Ancillary Relief 
entered by the Court on July 15, 1975. In the 
alternative, the motion seeks a modification of the 
Order of Ancillary Relief of July 15, 1975 in a manner 
which would provide commensurate protection of the 
public interest and Readex shareholders. 


The action was originally commenced on November 4, 
1974 when the New York Regional Office filed a 
complaint in the U.S. District Court for the Western 
District of New York naming Readex, Straight and 
another principal as defendants. The complaint 
alleged that during the period from on or about 
June 3, 1968 to June 6, 1972, the defendants engaged 
in the issuance and sale of Readex common. stock 
and warrants in violation of Section 5 of the Securities 
Act of 1933. The complaint stated that the corpora- 
tion’s securities had been distributed, purchased and 
were beneficially owned by approximately 1,100 
persons although no registration statement was filed 
or in effect for said securities. See Litigation Release 
6582. 


The defendants consented to the entry of permanent ¢ 


injunctions. In addition, Readex consented to the 
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entry of the subject Order of Ancillary Relief. The 
Order required Readex to take, among others, the 
following steps: 


1. Schedule and hold a shareholders meeting within 
180 days from the entry of the Order; 


2. Scheduie and hold a shareholders meeting at the 
conclusion of each fiscal year; 


3. Issue an annual report at the conclusion of each 
fiscal year; and 


4. Issue to its shareholders a summary report of its 
operations at the conclusion of each quarter of its 
fiscal year. 


The motion papers allege that Readex has not com- 
plied with these provisions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Litigation Release No. 7837/ March 23, 1977 


Securities and Exchange Commission v. World Radio 
Jnc., Clinton D. White, C-76-11 
(U.S. D.C. New Hampshire) 


World Radio Mission, Inc. (‘“‘“WRM"’), filed a voluntary 
bankruptcy petition in the United States District Court 
in Concord, New Hampshire, on March 16, 1977. In 
a hearing the previous week on a renewed motion of 
the Commission for a receiver for WRM, its ac- 
countant had testified that as of December 31, 1976, 
it had an accumulated deficit from operations in 
excess of $1.9 million and its outstanding indebted- 
ness to investors exceeded $4 million. 


On November 11, 1976, the defendant WRM and its 
president, the defendant Clinton D. White (‘’White’’), 
had been preliminarily enjoined by the United States 
District Court in Concord for violations of Section 
17(a) of the Securities Act and Section 10(b) of the 
Securities Exchange Act and the Commission's Rule 
10b-5, pursuant to the direction of the United States 
Court of Appeals in Boston on November 4, 1976. 
The Commission had brought this action on December 
16, 1975, charging that the defendant WRM had sold 
notes, bonds, and investment contracts to public 
investors and the defendant White played a key role 
in the offer and sale of these securities. Specifically, 
the Commission’s complaint alleged, among other 
tt a that in the offer and sale of these securities, 

VRM and the Reverend White made material mis- 


representations and omitted to state material facts 
concerning: the use of investors’ funds; the source 
of revenues of WRM; the safety of investors’ funds; 
WRM‘s indebtedness and deficiency operations for the 
years 1972, 1973 and 1974; and WRM's solvency. 


In reaching its decision that a preliminary injunction 
was necessary, the Court of Appeals observed that 
“[n]o court has ever found that conduct, by being. . . 
described [as ‘God’s work’] is automatically im- 
munized from all regulation in the public interest. 


The Court said: 


“Parishioners who are deeply motivated may well 
‘lend’ to their church with no real expectation of 
recovery. However, that is not this case. De- 
fendants’ appeals uniformly stress the security of 
the investment, as well as their recognition of the 
need of their investors for a steady income. This is 
not even a case where generous believers lend to 
their church at nominal, or no, interest -- a, 12% 
figure suggests defendants’ investors are moved by 
something more than a donative spirit. (Altern- 
atively, if it be said that their need for current 
income does not permit them to take less, this is an 
answer to defendants’ claim, post, that ‘they are 
adequately protected, if the venture fails, by their 
eventual share in liquidation.) 


“As to the investors’ need for regular incsome, we 
quote from a Loan Plan advertisement. 


‘Many Christians longed to help in Grod’s work, 
but they . . . had to have income from their 
principal to live! So they left their money in 
banks or bought stock . . . [Wlle offer. . . an 
alternative which enables conce2rneci men and 
women to use their substance in the Lord’s work 
and still draw necessary income:.’ (Emphasis in 
orig.) 


As to security, the same advertisement:, bearing the 
headline ‘While The World's Ecoinomy Staggers 
Weakly God’s Economy /s Stronger Than Ever!’ 
(Emphasis in orig.) points to ‘Bank FReferences’ and 
‘Solid Backing,’ and states, 


"You may be a Christian who has committed his 
life into the hands of God, but left his funds in 
the hands of a floundering world economy. 
Financial experts everywhere are: predicting a 
disaster in the economy. They séiy it is only a 
matter of time . . . God’s economy’ does not sink 
when the world’s economy hits a reef and sub- 
merges! Wouldn't it be wise to invest in His 
economy?’ 
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‘Many believers investigated this loan plan 
opportunity to invest in God’s economy. (They 
thoroughly investigated), checking into our 
assets, our bank and credit references and 
analyzing our ability to meet our obligation. 
Having been satisfied regarding these matters, a 
sizable number of _ practical, level-headed 
businessmen and women withdrew funds from 
banks, or sold stocks and invested them in our 
Christian loan plan.’ (Emphasis in orig.) 


a 2 


“Manifestly athe reader would take ‘level-headed 
businessmen and women’ to mean_ persons 
activated by temporal, not spiritual, consideration. 
Having solicited funds on economic grounds, de- 
fendants must justify on those grounds. The acts 
contain no exception for ‘in house’ deception. 


“Unfortunately, it is only too clear that a ‘thorough 
investigation’ would discover significant economic 
facts defendants in no way disclosed; most 
importantly, a substantially increasing operating 
deficiit, even taking into consideration all outright 
contriloutions. Far from disclosing the true financial 
condition, defendants state that they have ‘proven 
over the years [that] we are well able’ to ‘generate 
revenue? enough to pay interest, repay principal and 
still prcowide funds for the ministry,’ a statement 
which iss true only in the sense that, to date, they 
are borrowing rnoney fast enough to pay off their 
matured indebtedness. No ‘level-headed business- 
man’ wovuld reivard loans that must be repaid as 
revenue. 


“Again, ir) theiis Loan Plan Prospectus, defendants, 
perhaps miindfuil that investors who regarded them- 
selves as level-headed would ask it themselves, 
pose the question, ‘How can we possibly pay such 
interest anc still have funds to help the ministry?’ 
They answer, 


‘World Radio Mission owns a modern, well- 
equipped ptiblishing company . . We can 
produce literature in this plant that generates 
revenue encugh to pay investors and still have 
enough left over to be able to provide ton upon 
ton of free Ciospel literature! 


‘For examp le: Suppose we publish a piece of 
literature thiat costs us about 15 cents to produce 
in massive quantities. That same piece of 
literature se:lls retail for $1.25. You can readily 
<3ee how we: can generate income for our ministry 
{rom our pri nting plant!’ (Emphasis in orig.) 


Thoough it is clifficult to see how it can be squared 
with) the ‘example’ given, defendants now assert 
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that the first quoted paragraph is to be read as 
referring not to the, in fact paltry, direct revenue, 
but broadly, to the assistance the literature gives to 
their efforts to generate contributions. But even 
were we to attribute all contributions to the 
literature — a palpable exaggeration, since there 
were many other appeals — such revenue fell short 
of meeting current charges. In no way did de- 
fendants paint a picture of what their counsel 
described at the hearing, ‘planned deficit opera- 
tions.’ It is not to be disputed that many busi- 
nesses start with ‘planned deficit operations.’ What 
defendants lose sight of is that the acts require that 
those who market securities must disclose that fact, 
rather than, through silence, or worse, attract 
investors by indicating the opposite. 


“In this posture defendants make the contention 
that there was no intent to deceive. It is true that 
in the court below, perhaps moved by deference 
towards an admitted religious organization, plaintiff 
did not press a claim of intent to deceive, taking the 
position that it was immaterial. Had this been a 
concession of the factual issue, it might be thought 
over-generous. Assuming that defendants’ religious 
motives and purposes were of the highest, it is 
nonetheless difficult to think that they believed that 
everything they said was accurate. Intent to deceive 
means intent ‘to say something, that is expected to 
be relied on, that is not believed to be true, or, if 
strictly true, is hoped will be understood in an 
untruthful sense. Confidence that they would be 
financially successful eventually, or even that no 
investor would lose money, is in no way equivalent 
to honesty as to particular representations.” 


The Court also said: 


“As to defendants’ harm, obviously an injunction 
would interfere with defendants’ loan program. We 
may also agree with the finding that it might 
interfere with their general activities directed 
towards outright contributions. But we cannot 
agree that this warranted defendants’ invocation of 
the First Amendment. Congressional failure to 
exempt religious organizations’ securities from the 
fraud provisions of the acts is an answer to that. If 
a church benefit lottery were fixed, the church 
could not ask that it be overlooked because of the 
possible effect on the offertory. In both areas 
defendants’ possibilities of harm must be dis- 
counted.”’ 


The Court concluded: 


[T]he fact that all investors have been paid to date 
must be read in the light of the fact that these are 
long term loans, whose principal has, as yet, bee 


seldom called for. Furthermore, the court over€) 


i 








> aed an ti to Be © ibe «| 








looked the circumstances that satisfaction of the old 


= investors has been achieved only by using funds 
‘i received from new ones. It is hardly to be argued 


: that no one is hurt by an improper scheme until 
. it collapses. To put it bluntly, the danger is that 
Peter is being robbed to pay Paul.” 





Z Litigation Release No. 7838/March 23, 1977 
a U.S. v. Howard E. Katz 

(E.D. Pa., Criminal Action No. 76-28) 
- David W. Marston, United States Attorney for the 
ne Eastern District of Pennsylvania, Paul F. Leonard, 
a Administrator of the Washington Regional Office of 
tiff the Securities and Exchange Commission, _and 
ie Thomas H. Monahan, Assistant Regional Administra- 
- tor (Philadelphia Branch Office), announced that on 
sht March 15, 1977, Howard E. Katz pled guilty to ten 
ae counts of a forty-one count criminal indictment charg- 
ig ing him with violating the securities fraud and mail 
" fraud statutes. 
at 
va The indictment returned by the Grand Jury on 


if January 15, 1976, alleged that Katz violated the secur- 
; ae fraud and mail fraud statutes in connection with 
an aa 4 au 

ythe offer and sale of ‘‘commercial notes’’ of Mount 


Everest Corporation of Jenkintown, Pennsylvania. The 





he indictment alleged that Katz had induced sales of the 
“commercial notes’’ by means of false and mis- 
leading statements relating principally to the financial 
condition of the company and the manner in which 
investors’ money was used by the company. 

i Katz pled guilty to five securities fraud counts and 

ght five mail fraud counts and was senienced to five 

ted years probation on each count, the sentences to run 

not concurrently. 

. of 

to 

the sti at 

‘e Litigation Release No. 7839/March 23, 1977 

pe United States v. Thomas W. Oglesby 

ane (N.D. Tex.) CR3-77-89 

dis I Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, and Michael Carnes, United States Attorney 
for the Northern District of Texas, announced that on 

late March 15, 1977 a federal grand jury at Dallas, Texas 

are returned a six-count indictment against Thomas W. 





sLoOglesby, Dallas, charging him with mail fraud and 
I ela of the securities registration and antifraud 
*F\provisions of the federal securities laws. 


ee 
ver 










The violations are alleged to have occurred in con- 
nection with the offer and sale of fractional undivided 
working interests in oil and gas leases located in 
Young, Throckmorton and Callahan Counties, Texas. 


The fractional undivided working interests were issued 
by Mid-American Energy Corporation, also of Dallas, 
of which Oglesby was president. 





Litigation Release No. 7840/March 23, 1977 


U.S. v. Andrew H. Speer 
[Dist. of Kansas] [Civil Action No. 77-1013] 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, and E. Edward Johnson, United States 
Attorney for the District of Kansas, today announced 
that on March 15, 1977, a Federal Grand Jury at 
Topeka, Kansas, returned a 15-count indictment 
against Andrew H. Speer and A. H. Speer Co., 
both of Wichita, Kansas, charging them with mail 
fraud and submitting false documents in connection 
with an examination conducted by the Securities and 
Exchange Commission. 


The indictment, returned to Federal District Judge 
Richard Rogers, Topeka, charged that between May 
18, 1976, and January 25, 1977, Speer and his com- 
pany induced at least 105 persons to purchase from 
A. H. Speer Co. industrial revenue bonds to be 
issued by several Kansas companies. The indictment 
alleged that Speer and his company collected ap- 
proximately $1,080,000 from _ investors located 
throughout the United States and converted these 
investor funds to the personal use of Speer. 


In addition, the indictment charged that Speer sub- 
mitted to the Commission a false letter purporting to 
show that A. H. Speer Co. had certain sums of 
money in four trust accounts and that the letter 
contained false and fraudulent statements concerning 
the funds in the various accounts. 


For further information see Litigation Releases No. 
7752 and 7761. 





Litigation Release No. 7841/March 23, 1977 


SECURITIES AND EXCHANGE COMMISSION v. 
H. K. PORTER COMPANY, (United States District 
Court for the District of Columbia) 

Civil Action No. 77-0487 
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The Securities and Exchange Commission announced 
today the filing of a civil injunctive action in the 
United States District Court for the District of 
Columbia against H. K. Porter Company (’’Porter’’), 
a Delaware corporation with its principal executive 
offices in Pittsburg, Pennsylvania. The Commission 
also announced that the Court entered a Judgment of 
Permanent Injunction against Porter restraining and 
enjoining Porter from further violations of the filing 
requirements of the ownership reporting and tender 
offer provisions of the Securities Exchange Act of 
1934 ("Exchange Act’’) and ordering certain other 
relief. 


Porter consented to the entry of the Judgment of 
Permanent Injunction without admitting or denhing 
the allegations of the Commission’s Complaint. 


In its Complaint, the Commission alleged that Porter 
had violated Sections 13(d) and 14(d) of the Exchange 
Act and Rules 13d-1, 13d-2 and 14d-1 promulgated 
thereunder, in filing with the Commission false and 
misleading statements on Schedule 13D with respect 
to Porter's intentions in purchasing securities of 
Missouri Portland Cement Company (’’Missouri’’) and 
making a tender offer for Missouri common stock. 
The Complaint alleged that Porter’s statements and 
amendments to statements on Schedule 13D, report- 
ing Porter’s purchase of a block of Missouri common 
stock from Cargill, Inc. in August, 1975, and sub- 
sequent open market purchases from August through 
October, 1975, were false and misleading in stating 
that the purpose of the purchases was ‘for invest- 
ment,’’ when, in fact, such purchases were part of 
Porter’s plan to make a tender offer for additional 
shares of Missouri and to acquire control of Missouri. 
The Complaint also charged that Porter’s amended 
and Restated Schedule 13D and amendments thereto 
reporting terms of a new tender offer and _ pur- 
chases of Missouri shares pursuant to the tender offer 
from December, 1975 through January, 1976, were 
false and misleading in stating that Porter did not 
intend to seek representation on Missouri's Board of 
Directors or participate in the management of 
Missouri, when, in fact, Porter intended to do so. 
The Complaint further charged that, from approxi- 
mately January 19 through May 25, 1976, Porter 
engaged in activities designed to effectuate Porter's 
control of Missouri, including activities designed to 
place Porter’s representatives on Missouri’s Board of 
Directors, without disclosing such activities in state- 
ments on Schedule 13D. 


In addition to the entry of the Judgment of Perma- 
nent Injunction against Porter, certain ancillary relief 
was ordered by the Court and undertaken by Porter, 
including an undertaking by Porter to implement and 
maintain procedures reasonably designed to prevent 
the recurrence of the activities alleged in the Com- 
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mission’s Complaint, or similar activities, and de- 
signed to assure compliance with the tender offer 
provisions of the securities laws. 


The Court retains jurisdiction of the matter for all 
purposes. 





Litigation Release No. 7842/March 23, 1977 


SEC v. TransJersey Bancorp., et al. 
(D.N.J. Civil Action No. 75-2236) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange Com- 
mission, announced that the Honorable Vincent P. 
Biunno of the United States District Court for the 
District of New Jersey signed final judgments of 
permanent injunction enjoining J. W. Weller & Co., 
Inc. (‘‘Weller & Co.’’), a New Jersey broker-dealer; 
John W. Weller, Jr. (‘Weller’) of West Orange, New 
Jersey; Booker Brothers, Inc. (‘Booker Bros."’), a 
Pennsylvania broker-dealer; and Fletcher Clement 
Booker (‘Booker’) and J. Houston Day, Jr. (’’Day’’) 
both of Dallas, Pennsylvania from further violations 
of the antifraud provisions of the federal securities 
laws. The Commission’s Complaint alleged, among 
other things, that Day, aided and abetted by Weller 
Weller & Co., Booker and Booker Bros., engaged i 
a scheme to artifically increase the price of the 
common stock of TransJersey Bancorp (’’Trans- 
Jersey’) from $13 per share to $27 per share during 
the period between July and November of 1975. 
The aforementioned defendants consented to the 
entry of the final judgments of permanent injunction 
without admitting or denying the allegations in the 
Commission’s Complaint. 


In addition, Judge Biunno signed default judgments 
of permanent injunction enjoining U.S. Funding Corp. 
of Hasbrouck Heights, New Jersey and Arnold Daner 
of New City, New York from further violations of 
the anti-fraud and periodic reporting provisions of the 
federal securities laws in connection with the dis- 
counting of approximately $1.7 million of bogus leases 
at TransJersey’s wholly-owned subsidiary, the Bank of 
Bloomfield. 


For further information, see Litigation Release Nos. 
7350, 7394 and 7647. 





Litigation Release No. 7843/March 23, 1977 


SEC v. Swift, Henke & Co., Inc. 
(USDC, N.D. IL, Civil Action No. 77 C 855) 

















Je- 
fer 


all 


nts 
orp. 
ner 
; of 
the 
dis- 
ISS 
k of 


Nos. 











William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced the filing of a complaint in 
the United States District Court for the Northern 
District of Illinois (Eastern Division) on March 14, 
1977, seeking preliminary and permanent injunctions 
against Swift, Henke & Co., Inc., a broker-dealer 
located in Chicago, Illinois. 


The Commission’s complaint alleged that Swift, 
Henke & Co., Inc. was unable to meet its financial 
obligations and was in violation of the Commission’s 
net capital rule. In addition to seeking preliminary 
and permanent injunctions against further violations of 
the net capital rule, the Commission sought the 
appointment of a temporary receiver and an order 
restraining Swift, Henke & Co., Inc. from trans- 
ferring, selling, pledging and disposing of its assets. 


Without admitting or denying the allegations in the 
Commission’s complaint, Swift, Henke & Co., Inc. 
consented on March 14, 1977, to the entry of an 
order of preliminary injunction, the appointment of a 
temporary receiver, and an order restraining the firm 
from disposing of its assets. 


On March 15, 1977, upon the filing of an application 
by the Securities Investor Corporation and with the 
consent of Swift, Henke & Co., Inc., The Honorable 
g Thomas R. McMillen, Judge of the United States 
District Court, entered an order adjudicating that the 
securities customers of Swift, Henke & Co., Inc. were 
in need of the protection of the Securities Investor 
Protection Act of 1970, and appointed J. William 
Holland, Esq., as Trustee for the liquidation of the 
business of Swift, Henke & Co., Inc. 





Litigation Release No. 7844/March 24, 1977 


SEC v. Aminex Resources Corporation, United States 
District Court for the District of Columbia. (Civil 
Action No. 77-0493) 


The Securities and Exchange Commission (‘‘Com- 
mission’) announced the filing of a complaint in the 
United States District Court for the District of 
Columbia on March 21, 1977 seeking a court order 
commanding Aminex Resources Corporation 
(““Aminex’’) of New York City to comply with the 
reporting provisions Section 13(a) of the Securities 
Exchange Act of 1934 (‘the Act’), and seeking a 
preliminary and permanent injunction against further 
such violations. 


According to the Commission’s complaint against 
| Aminex, the company failed to file with the Com- 


’® mission in proper form its annual report on Form 10-K 


for its fiscal year ended January 31, 1976, its 
quarterly reports on Form 10-Q for its fiscal quarters 
ended April 30, 1976, July 31, 1976, and October 
31, 1976; and its current report on Form 8-K for 
the month of January, 1977. 





Litigation Release No. 7845/March 24, 1977 


SEC v. CENTURY MORTGAGE CO., LTD., ET AL., 
(D. UTAH, Civil Action File No. C-77-0049) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that on March 11, 1977, the 
Honorable Willis W. Ritter, Chief Judge of the 
Federal District Court in Salt Lake City, Utah, issued 
orders of permanent injunction against defendants 
Harald E. Singer of Logan, Utah and D. Michael 
Russell of Salt Lake. City, Utah. The orders enjoin 
the defendants from, in substance, violating certain 
provisions of the federal securities laws in connection 
with the offer and sale of debt securities of Century 
Mortgage Co., Ltd. (Century) and Gateway Valley 
Estates, Inc. (Gateway), Utah corporations, and any 
other security. 


The complaint alleged, among other things, that the 
defendants sold unregistered debt securities of de- 
fendants Century and Gateway and made false state- 
ments of material facts and omitted to state material 
facts in. connection with such sales, including that 
financial statements, included in prospectuses, failed 
to follow generally accepted auditing standards and 
accounting principles. 


Both defendants consented to the orders without 
admitting or denying the allegations in the complaint. 


The case has been reassigned to Judge Aldon J. 
Anderson. 


For further information, see Litigation Release No. 





Litigation Release No. 7846/March 24, 1977 


UNITED STATES OF AMERICA v. NEIL T. NAFTALIN 
(Cr. No. 4-74-73; D. Minn.) 


Robert G. Renner, United States Attorney for the 
District of Minnesota and William D. Goldsberry, 
Administrator of the Chicago Regional Office, 
announced that on March 18, 1977 Judge Earl 
Larson, United States District Judge for the District 
of Minnesota, Fourth Division, sentenced Neil T. 
Naftalin to a term of five years imprisonment. 
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Naftalin was convicted on February 1, 1977 on eight 
counts of an indictment charging him with securities 
fraud. Imposition of the sentence was stayed pending 
a possible appeal. 


For further information see Litigation Release 7797. 





Litigation Release No. 7847/March 24, 1977 


SECURITIES AND EXCHANGE COMMISSION v. 
RALPH ALSTON, JR. | 
(77 C 891; N.D. Ill.) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, announced that on March 17, 1977 
a civil injunctive complaint was filed in the Federal 
District Court for the Northern District of Illinois, 
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Eastern Division, against Ralph Alston, Jr. of Lake 
Forest, Illinois. 


The action seeks to enjoin Alston from further viola- 
tions of the anti-fraud provisions of the Securities 
Exchange Act of 1934 and Regulation X promulgated 
thereunder by the Board of Governors of the Federal 
Reserve System. The complaint alleges that Alston 
violated the anti-fraud provisions in connection with 
purchases of securities from brokers and dealers by 
falsely representing that he had adequate funds to pay 
for securities he purchased when, in fact, he did not; 
by representing that he had substantial personal assets 
and a substantial annual income, when in fact, he 
had substantial unpaid liabilities and money judg- 
ments entered against him. The suit also alleges that 
Alston violated the aforementioned Regulation X by 
receiving credit for the purpose of purchasing secur- 
ities in contravention of the aforesaid rules and 
regulations. 
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